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LEGAL COMPLIANCE MANUAL

CONFLICTS OF INTEREST

Introduct ion

Rule:  A public of f icer authorized to take part in the making of  a sale, lease, or contract
shall not voluntarily have a personal f inancial interest in the transaction or personally
benefit  f inancially f rom it .  Minn. Stat. § 471.87.  The follow ing persons are
specif ically forbidden from having any interest in any cont ract  made by their respective
governing bodies:

1. elected off icers;
2. tow n supervisors and tow n board members;
3. county off icials, county deputies, county clerks, and employees of such

off icials; or
4. school board members.

Exceptions:  For pract ical reasons, the legislature has created certain limited exceptions
to the general prohibition.  Exceptions apply to port authorit ies, seaw ay port
authorit ies, economic development authorit ies, tow ns, school dist ricts, hospital
dist ricts, count ies and cit ies.  Minn. Stat. § 471.88.  Part I of this questionnaire w ill
assist you in making a determinat ion as to w hether an otherw ise forbidden transaction
f its w ithin any of  the statutory exceptions.  Care should be taken to determine
w hether any exception considered applies to the entity and contract being audited. 

For the purposes of  this checklist , " interested off icer"  shall mean a public of f icer or
employee, as listed above, w ho direct ly or through his or her spouse (see " Discussion"
below ) has a prohibited position or interest in either the entity making or the subject
matter of the sale, lease, or contract w ith the governing body.  Examples include:

1. off icer;
2. director;
3. employee (see " Discussion"  below );
4. partner;
5. ow ner (complete or part ial); 
6. shareholder; or
7. prior long-term contractual relat ionship.

Discussion:  The determinat ion as to w hether a part icular t ransaction involves an
" interested of f icer"  of ten calls for a judgment on the part of the auditor.  A helpful
concept to remember for analysis is that  it  is a conflict  of  interest to be on both sides
of a contract or transaction.

Most  problems in this regard arise in the examination of the " interest"  the public
of f icer has in the person or entity making the contract  w ith the governing body.  Tw o
frequent  problem areas are:
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1. Cont racts w ith Off icer' s or Employee' s Spouse or Family Member.  It  is not a
conflict  of interest per se for a governing body to contract or otherw ise
economically transact w ith a member off icer's spouse or family member.
How ever, if  the facts indicate an economic benefit  to the member off icer as a
result of the contract or transaction, a conf lict  of interest exist s.  For example, if
a husband and w ife, one of  w hom is a public of f icer,  share a common pool of
funds and likewise share debts, conflicts may exist  because there is benefit  to the
public off icer or employee f low ing from the economic benefit  to his or her spouse.
Likew ise, if  a governmental off icer or employee and his or her spouse, in fact, do
not economically benefit  from each other, a conflict  may not exist .  This analysis
w ould apply to all familial relationships.  The auditor w ill need to factually
det ermine w hether an emancipated child living aw ay f rom home has a f inancial
interest w ith his or her parents.

2. Contracts w ith Companies in Which the Off icer is an Employee.  If  the involved
governmental off icer or employee is simply a company employee w ithout
managerial pow ers and receives the same salary or raise regardless of the
company’s contract w ith the governing body, there probably is no conf lict  of
interest.  However, if  said off icer receives a bonus or commission or other benefit
as a result of the contractual transaction betw een his or her company and the
government entity, there is definitely a conf lict  of  interest.

There are numerous aspects to be examined by the auditor in order to understand the
totality of  interests involved in a given contract or transaction betw een the governing
body and an entity or person w ith a relat ionship to a member off icer.

If , after review  of the facts and applicable statutes, you are still unsure as to w hether
a part icular set of circumstances constitutes a conf lict  of interest, you should contact
an attorney for advice prior to preparing the " Audit Conclusion"  at the end of this
manual sect ion.

Other Statutory References to Conflicts of  Interest.  In addition to the general statutory
prohibit ion on conflicts of interest cited in the checklist, auditors should be aw are that
other statutory prohibit ions and requirements exist  w ith regard to certain types of
municipal ent it ies:

                           Persons/Ent it ies                                Statute   

Public and local of f icials of metropolitan governmental
units (as defined by Minn. Stat. § 10A.01, subds. 35,
22, & 24)

§ 10A.07

Housing and Redevelopment Authorities (commissioners
and employees)

§ 469.009

Economic Development  Authorit ies (commissioners,
of f icers, and employees)

§ 469.098
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Sect ion CONFLICTS OF INTEREST

Yes No W ork paper

Reference

1 1 / 0 3 2 -3

Part  I.   Contracts Generally

§ 4 7 1 .8 7

§ 4 7 1 .8 8 ,

subd. 1

- Unless a statut ory  excep t ion  app lies, a pub lic o f f icer  w ho is

aut horized t o t ake part  in any manner in m aking any sale, lease,

or c on t ract  in o f f icial c apac it y  shall not  volunt arily  hav e a

personal f inancial interest in that sale, lease, or contract or

personally benefit  t herefrom.

- The governing body may cont ract  f or goods or serv ices w ith an

interested of f icer only by unanimous vote.   See A , inf ra.   In

addit ion to t he unanimous vote, one of t he statut ory exceptions

must apply.   See B, inf ra.

A . Unanim ous A pprov al

If t here w ere any t ransact ions betw een the governing body and

an interested off icer, did the governing body approve the

t ransac t ion  by  unanim ous vot e?

NOTE:  A ll members present , ex cep t  t he in terested o f f icer , m ust

vot e in order t o produce a unanim ous vot e.

                                  

§ 4 7 1 .8 8 ,

subd. 2

B. Statut ory Exceptions

1 . Designation of Bank or Savings Association

If t he transact ion involved the designation of a bank or

sav ings assoc iat ion  as an aut horized deposit ory  for pub lic

funds and as a source of borrow ing:

a. Did the interested off icer disclose to t he governing body

that he or she w as a direct or or employee of the bank

or savings association?

b. W as such disclosure entered into the minutes of t he

governing body’ s meeting prior to the f irst designation

of  t he bank  or sav ings assoc iat ion  as a deposit ory  or at

t he t ime of  t he in terested o f f icer ’ s elect ion , w hichev er

w as later?

       

       

       

       

                    

                    

§ 4 7 1 .8 8 ,

subd. 3

2 . Designat ion  of  Of f icial New spaper

If  a t ransac t ion  inv olv ed t he designat ion  of  an of f icial

new spaper or publication of of f icial matters therein:

a. W as the new spaper in w hich t he o f f icer  had an in terest

t he only  new spaper comply ing  w ith st atut ory  or chart er

requirements relating to designation or publication?                                   
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Yes No W ork paper

Reference

1 1 / 0 3 2 -4

§ 4 7 1 .8 8 ,

subd. 4

Part I.   Contracts Generally (Cont inued)

3 . Stockholder of Cooperative A ssociation

If  the t ransact ion involved a cont ract  w ith  a cooperat ive

association:

a. W as the o f f icer  a shareholder or st ockholder and not  an

off icer or manager of the cooperative association?                                   

§ 4 7 1 .8 8 ,

subd. 5

§ 4 7 1 .8 9 ,

subd. 2

§ 4 7 1 .8 9 ,

subd. 3

4 . Con t ract s That  Do Not  Need to Be Bid

If an interested off icer entered into a cont ract  for goods and

serv ices w ith  the govern ing body:

a. W as the contract one that did not need to be bid?

(See discussion of contracts that are subject t o bidding

on page 4 -1 .)  (If t he int erested of f icer is a school board

member and employee of  the district ,  see Part  B.6 .,

inf ra, “ Employ ment  Cont ract s w ith School Board

M embers.” )

b. Did the governing body, prior to performance of t he

cont ract  or cont ract s, adop t  a resolut ion set t ing f ort h

the essent ial  facts and determining that t he contract

price w as as low  or low er than the price at w hich the

commodit y  or serv ice c ou ld be obtained elsew here?

c. Prior t o payment  of  t he con t ract , d id t he involv ed

of f icer  f ile w it h t he c lerk of  t he gov erning body an

aff idavit stating:

(1 ) the name of t he off icer and off ice held;

(2 ) an it emizat ion  of  t he com modit y  or serv ices

furnished;

(3 ) t he con t ract  price;

(4 ) t he reasonab le value;

(5 ) the interest  of  the of f icer in the contract ;

(6 ) that t o the best of  his/her know ledge and belief t he

contract  pr ice w as as low  or low er than the price

at  w hich the commodit ies or serv ices could  have

been obtained f rom  ot her sourc es?
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§ 4 7 1 .8 9 ,

subd. 2

§ 4 7 1 .8 8 ,

subd. 6

Part I.   Contracts Generally (Cont inued)

d. If  t he contract  w as entered into under emergency

condit ions, did the governing body adopt such a

resolution prior to payment of  the claims in w hich the

fact s of the emergency are also stated?

5 . Contract  w ith Fire Departm ent

If t he gov erning body  entered into a cont ract  w ith a f ire

depart ment  in w hich  an int erested of f icer w as a member:

a. W as the f ire departm ent a volunteer f ire departm ent?

b. W as the contract f or paym ent of com pensation or

pay ment  of  ret irement  benef it s?

       

       

       

       

       

       

                    

                    

                    

§ 123B.195 6 . Employm ent Contract s w ith School Board M embers

If  t he in terested o f f icer  w as a schoo l board m ember and an

employee of  the school d istrict :

a. W as the em ployment  cont ract  no t  reasonably

ant icipat ed t o exceed $ 5 ,0 00  during  the f iscal year?

b. W as the contract entered into or renew ed at a meeting

w here al l board members w ere present and w as the

cont ract  approved by a majority?

       

       

       

       

                    

                    

§ 4 7 1 .8 8 ,

subd.  1 2

7 . Con t ract  f or Const ruc t ion  M aterials or Cont ract ing  Serv ices

If  an in terested o f f icer  cont racted w ith t he gov ernm ent  un it

to provide construction materials or services, or both:

a. W as the con t ract  done by a sealed bid  process?

b. Does the unit  hav e a popu lat ion  of  1 ,0 00  or less

acc ord ing  to t he last  f ederal census?

c. W hen the quest ion  of  t he con t ract  cam e bef ore t he unit

for consideration, did the off icer refrain from vot ing?

       

       

       

       

       

       

                    

                    

                    

§ 4 7 1 .8 8 ,

subd.  1 3

8 . Contract  f or Rent ing Space

If a public off icer rented space in a public f acil ity , w as the

rate comm ensurate w ith that paid by other members of t he

public?                                   
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Reference

1 1 / 0 3 2 -6

§ 4 7 1 .8 8 ,

subd.  1 5

Part I.   Contracts Generally (Cont inued)

9 . Con t ract  or Franchise A greem ent  for Ut ilit ies

If t he city  has entered into a contract or franchise agreement

w ith a uti li ty f or the provision of uti l ity  services and the

counc il member is an employee of  the u t ility :

a. Did the council member abstain from v oting on any

of f icial ac t ion  relat ing  to t he con t ract  or f ranc hise

agreement?

b. Did the council member disclose the reason for the

abst ent ion  in t he o f f icial m inu tes of  t he counc il

meeting?

       

       

       

       

                    

                    

§ 3 8 2 .1 8 1 0 . Count y  Of f icials and Employ ees

Did the county  off icial or employee receive reimbursement

f rom  a county  for p rov iding licensed or t ribally  approv ed

family  f ost er care?

or

W as the count y  of f icial o r employee a coroner,  deput y c oroner,

co roner’ s investigator, or medical examiner w ho received

compensation for p rof essional serv ices f rom  a pro fessional

co rporation or medical provider under contract t o provide

coroner serv ices to  a county?                                   

§§ 412.311,
365.37,
subd. 1,

382.18, &
123B.52,
subd. 5

1 1 . Confl ict s of Interest:  A l l Other Contract s or Transact ions

If  t here w ere any  cont ract s or t ransac t ions bet w een an

interested of f icer and a governing body, w ere the contracts

or t ransac t ions inc luded in  the ex cep t ions above (B 1-1 0 )?

NOTE:  If  y our audit involves a port authority , a public housing

authority ,  a munic ipal band,  a housing and redevelopment  authority ,

an econom ic development  aut horit y , o r a communit y  act ion  program

or private consultant,  review  subdivisions 7, 9,  10 , 11 , or 14  of M inn.

St at . § 471 .8 8  for addit ional exc ept ions.

                                  

Part II.  Purchase of M erchandise from Governmental Agency

§ 1 5 . 05 4 A . Of f icers and employees of  po lit ical subd iv isions are prohib it ed

f rom  selling or buy ing  propert y  or m aterials ow ned by  the polit ical

subdiv isions.   Employees may make purchases f rom  po lit ical

subdiv isions if  t he f ollow ing  cr it eria are met .
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1 1 / 0 3 2 -7

Part II. Purchase of M erchandise from Governmental Agency

(Continued)

For all purchases:

1 . W as the property purchased by the public em ployee not  real

property?

2 . W as the propert y  or m aterials purchased by  the pub lic

employee not  needed f or pub lic purposes?

3 . W as the purc hase made t hrough sealed bids or pub lic auction?

4 . W as the em ployee not  direc t ly  inv olv ed w ith the sealed bid or

auc t ion  process?

5 . W as the applicable “ notice”  law  fol low ed, and did the same

requ ire at  least  one w eek o f  published not ice?

Th is sect ion does not apply t o property or materials acquired  or p roduced

by polit ical subdivisions for sale t o t he general public  in t he ordinary

course o f  business.

       

       

       

       

       

       

       

       

       

       

                    

                    

                    

                    

                    

Part III.   Audit Conclusion

The audit or m ust  state a conc lusion--based on t his quest ionnaire and any ot her audit  procedures perf orm ed--w het her

the c lient  has com plied w ith t he legal prov isions rev iew ed relat ing  to con f lict s of  int erest .

Conclusion:                                                                                                                                                    

                                                                                                                                                                    

                                                                                                                                                                    

                                                                                                                                                                    

                                                                                                                                                                    

                                                                                                                                                                    

                                                                                                                                                                    

                                                                                                                                                                    




