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TAX INCREMENT FINANCING REPORT

EXECUTIVE SUMMARY
Description of TIF

Tax increment financing (TIF) is a statutory tool to promote economic development, redevel opment, and
housng in areas where it otherwise would not have occurred. A TIF authority—typicdly acity, an entity
created by a city, or an entity created by a county—" captures’ the increase in net tax capacity resulting
from new development within a designated geographic areacdled a TIF didrict. The TIF authority uses
the tax increments, which are the property taxes paid on the captured increase in net tax capacity, to
finance some or dl of the TIF-digible costs of the new development that generated the increase in net tax
capacity. Frequently, the TIF authority will use some of the tax increment to finance costs outsdethe TIF
digtrict, which are not part of the new development that generated the increase in net tax capacity.

The property taxes on the captured net tax capacity are paid to the TIF authority rather than to the city or
town, county, and school digtrict. The school district, however, might recover some of the property tax
revenue it loses to the TIF authority through an increase in Sate education aid payments.

OSA’'sRolein TIF

Inthe 1995 Omnibus Tax Act, the Legidaturetransferred authority for legal complianceoversight of al TIF
digrictsin the sate to the Office of the State Auditor (OSA). Local governments were required to file
reports with the OSA for more than 2,100 TIF districtsfor the year ended December 31, 2000. The TIF
Act authorizes the OSA to examine and audit the accounts and records of TIF authorities on arandom
basis to determine whether they have complied with the TIF Act. The OSA is required to provide an
annua summary of its findings of noncompliance with the TIF Act and the responses to those findings by
the governing bodies of the rdevant municipdities. The following report is submitted to the chairs of the
legidative committees with jurisdiction over tax increment financing.

Violations of TIF Act

This report summarizesthefindings of noncompliance made by the OSA and themunicipdities responses.
For example, the OSA made the following findings.

o TIF authoritiesincluded parcelsin TIF digrictsthat were not entitled to beincluded, or for
which there was no evidence that they wer e entitled to be included.

The TIF Act’s“but for” test requires amunicipdity to find that the proposed development, in the opinion

of the municipdity, would not reasonably be expected to occur solely through private investment withinthe
reasonably foreseeablefuture. The OSA found that aproposed development wasincluded inaTIF district



even though it was anticipated that the proposed development would occur solely through private
investment and the development did, in fact, occur solely through private investment.

As part of the processfor creating a TIF redevelopment digtrict, the TIF Act requiresamunicipdity to set
forthin writing the reasons and supporting facts for its determination that a sufficient number of sructuraly
substandard buildings occupy parcelsin the TIF digtrict. The OSA found that a municipdity did not set
forth in writing the reasons and supporting facts for this finding for two redevel opment didtricts.

For aTIF digtrict with acertification request date after June 30, 1995, to qualify asasoilscondition ditrict,
the TIF district must contain hazardous substances, pollution, or contaminants. The OSA foundthat aTIF
authority created a soils condition district with a certification request date after June 30, 1995, that
contained none of these things.

* TIF authoritiesdid not follow the proceduresfor creating TIF digricts.

For TIF digtrictswith certification request dates after May 1, 1988, the TIF Act requiresthe TIF authority
to send its estimate of the fiscal and economic implications of a proposed TIF digtrict to the county and
school boards at least 30 days before public hearing on gpprova of the TIF plan for the new TIF digtrict.
The OSA found that a TIF authority failed to do thisfor three of its TIF districts with certification request
dates after May 1, 1988.

For TIF districtswith certification request dates after October 3, 1989, the TIF Act requires the notice of
the public hearing on gpprova of the TIF plan for a proposed new TIF didrict to include a map of the
digtrict and, if tax increment will be spent on activities outsde the district, amap of the project areain which
tax increment will be spent. The OSA found that the public hearing notice for a TIF digtrict with a
certification request date after October 3, 1989, did not include any maps.

* TIF authorities received tax increment from TIF districts after the statutory maximum
duration limitsfor thedigricts.

The “three-year rul€’ in the TIF Act requires a TIF digtrict to be decertified unless the TIF authority
performs qudifying activities within the three-year period after certification of the TIF district. The OSA
found that two TIF authorities received tax increment from TIF digtricts after the districts should have been
decertified under the “three-year rule.”

For TIF economic development districts with certification request dates before June 1, 1993, the TIF
authority may not receive tax increment from the TIF didrict after eight years from receipt of the firgt tax
increment or ten years from approval of the TIF plan. This report discusses the OSA’ sfindings that four
TIF authorities received tax increment from five economic development didricts after their statutory
maximum duration limits. In addition, the OSA informed many other TIF authorities that they improperly
received tax increment from economic development districts after their statutory maximum duration limits,
and these TIF authorities voluntarily returned the tax increment.



» TIF authorities spent tax increment on costs not eligible for payment with tax increment.

The TIF Act requirestax increment and TIF bond proceeds from soils condition districts with certification
request dates after June 30, 1995, to be spent only to pay for costs of removing or remediating hazardous
substances, pollution, or contaminants; acquiring property on which the remova or remediation will take
place; and adminidrative expenses. The OSA found that a TIF authority spent the TIF bond proceeds
fromasoils condition digtrict with acertification request date after June 30, 1995, on water and sewer lines
and Site preparation cods.

The TIF Act prohibits spending tax increment or TIF bond proceeds on costs of congtructing a city hall.
The OSA found that a TIF authority spent tax increment and TIF bond proceeds on costs of constructing
adity hdl.

* TIF authorities spent tax increment and TIFbond proceedsto acquire property that wasnot
designated in the TIF plansas property the TIF authoritiesintended to acquire.

The TIF Act requiresa TIF plan to contain a statement as to the development program for the project,
including the property within the project, if any, that the authority intendsto acquire. The OSA found that
four TIF authorities spent tax increment or TIF bond proceeds to acquire property that the TIF plansdid
not designate as property the TIF authorities intended to acquire. Furthermore, these TIF authorities did
not obtain municipa approva of a TIF-plan modification designating the additiona property before the
property was acquired, as required by the TIF Act.

Statutory | ssues
In addition, this report discusses the following statutory issues.

* Isthereaneed for the OSA to continueauditing and investigating to deter minewhether local
governmentsthat use TIF have done so in compliance with the TIF Act?

The 2001 Senate omnibustax bill included provisionsthat would have diminated the OSA’ sresponsibilities
for auditing loca governmentsfor compliancewith the TIF Act and receiving their annud TIF reports. The
hill transferred respongbility for recelving the annua TIF reports back to the Department of Revenue,
which had that responsibility prior to it being transferred to the OSA. The bill completely iminated Sate
auditing of local governments for compliance with the TIF Act.

From January 1, 1996, to date, the review of reports by OSA staff and subsequent contact with reporting
locd government units, plusthe TIF legd compliance audits and investigations performed by OSA, have
resulted in over $3.3 million being paid or returned to county auditors voluntarily or as the result of
settlement agreementswith county attorneys. Thisamount was redistributed to the cities, towns, counties,
and school digricts in which the relevant TIF didricts were located. In addition, the OSA’s TIF
enforcement activities may have prompted internad examinations that resulted in additiona voluntary
payments to county auditors of which the OSA is unaware.



The OSA’s TIF legal compliance audits and investigations do not duplicate activities performed by
independent auditors during annud audits of Minnesota cities and counties. If the OSA’s TIF Divisonis
eiminated, we will return to pre-1996 status, where local governments uses of TIF are not subject to
regular state oversight. Such apolicy decision restswithin the discretion of the Legidature. Itis, however,
the OSA’ spositionthat itsoversight of TIF servesthe best interests of our taxpayersand, ultimately, asssts
locd governmentsin usng TIF in amanner congstent with Sate laws.

» Should the Legidature clarify whether the TIF Act containsaremedy for failingto createa
record to establishthat a TIF district met the substantive and procedural requirements for
creatinga TIF district?

The OSA received a letter from the Attorney Generd’s Office gtating it had concluded that the TIF Act
does not provide aremedy for amunicipdity’ sfalureto set forth inwriting the reasons and supporting facts
foritsfinding that a TIF district met the* but for” test. The OSA had suggested that aremedy was provided
by aprovison of the TIF Act that requiresthe TIF authority to make apayment to the county auditor equa
to the amount of tax increment the TIF authority received from any parcel or parcels that are included or
retained in a TIF digrict but do not qudify for inclusoninaTIF digtrict. The OSA had concluded thet if
the TIF authority and municipdity did not follow the procedure for creating a TIF didrict, none of the
parces included in the TIF district qudified for inclusion. In contrast, the Attorney Generd’s Office
concluded that the failure to follow the statutory procedure for creating a TIF didtrict, including the
requirement to create a record to substantiate that the TIF district met the substantive requirements for
crestion, does not make the parcels unqualified for inclusion in the TIF digtrict.

Subsequently, in acaseinvolving the Best Buy corporate heedquarters project in the City of Richfield, the
Minnesota court of gppeds held that if a TIF authority or municipality does not create a record to
ubstantiate that a T1F district met the substantive requirementsfor creetion, the creation of the TIF district
isnot vaid. Inaddition, the court of appedsheld that if aTIF authority retainsparcelsinaTIF district that
wasnot validly created, Minnesota Statutes 8 469.1771, subd. 2 gppliesto | of thetax increment received
from parcelsin thedidrict. This case currently is on gpped to the Minnesota Supreme Court.

» Should theLegidatureamend the TIF Act (1) to expressly providethat a TIF authority may
retain tax increment it receivesfromaTIF digtrict after thestatutory maximum duration limit
of the district, (2) to clarify that the TIF Act already contains a remedy to recover tax
increment received after the statutory maximum duration limit, or (3) to clarify that the
remedy for recovering tax increment received after the statutory maximum duration limit
already existsin statutesoutsdethe TIF Act?

Until it was amended in 2000, the duration limit for economic development digtricts was complex and
frequently required an economic devel opment district to be decertified in between thefirst-haf and second-
haf settlements of a taxes-payable year. The OSA discovered many instances where TIF authorities
received tax increment from economic devel opment districtsafter thedistricts statutory maximum duration
limits. In most ingtances, when the OSA or the county auditor contacted the TIF authority and informed



it of the error, the TIF authority voluntarily returned the tax increment recelved after the statutory maximum
duration limit.

Whenthe OSA has sent findings of noncompliance on thisissue to the municipditiesthat approved the TIF
plans for the economic development digtricts, the municipdities have responded by stating thet the TIF Act
entitlesthelr TIF authoritiesto retain the tax increment received after the statutory maximum duration limit.

A provision of the TIF Act requires a TIF authority to pay to the county auditor an amount equd to the
amount of tax increment recaeived by the TIF authority as a result of including or retaining parcels in a
digtrict that were not entitled to be included or retained. The last sentence of this provision states thet it
does not apply to tax increment received after the duration limit stated inthe TIF plan. Some municipaities
have stated this sentence meansthat their TIF authoritiesare entitled to retain tax increment they improperly
received after the tatutory maximum duration limit of the TIF didtrict that generated the increment. The
OSA disagrees.

» Should the Legidatureamend the TIF Act in response to the attorney general’s conclusion
that the TIF Act doesnot requirea TIF plan to include a budget containing at least certain
categories of costs set forth in the TIF Act?

The OSA received aletter from the Attorney Generd’ s Office sating it had concluded that the TIF Act
does not require a TIF plan to include aline-item budget, even though the TIF Act requires the line-item
budget inthe TIF plan to be reported to the OSA. The letter stated that the TIF Act requiresonly that the
TIF plan include an estimate of the totd cost of the project.

The TIF Act requires tax increment to be spent in accordance with the TIF plan. If the TIF Act does not
require an enforceable budget to be included in the TIF plan, then the requirement to use tax increment in
accordance with the TIF plan is difficult, if not impossible, to enforce. Furthermore, the inclusion of an
enforcesble budget in the TIF plan would enhance the ability of dected officidsto effectively oversee and
control their staff’ s decisions about uses of tax increment after the dected officias gpprove the TIF plan.

TIF Reporting Statistics

BExhibit 1, beginning on page 41 of thisreport, reviewsthe statutory reporting requirementsfor TIF districts
and details the statistics on TIF reporting for the year ended December 31, 2000.

Vi
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TAX INCREMENT FINANCING REPORT
|. GENERAL INFORMATION
A. INTRODUCTION

Inthe 1995 Omnibus Tax Act, the L egidature transferred authority for lega compliance oversght of dl tax
increment financing (T1F) digtrictsin the sate to the Office of the State Auditor (OSA). Local governments
were required to file reportswith the OSA for more than 2,100 TIF digtrictsfor the year ended December
31, 2000. The OSA isrequired to provide an annuad summary of its findings of noncompliance with the
Minnesota Tax Increment Financing Act and the responses to those findings by the governing bodies of the
relevant municipdities® Thisreport is submitted to the chairs of the legidative committeeswith jurisdiction
over tax increment financing.

B. BACKGROUND
1. What IsTax Increment Financing?

Tax increment financing isagtatutory tool to promote economic devel opment, redevel opment, and housing
in areas where it otherwise would not have occurred. A TIF authority—typicaly acity, an entity crested
by acity, or an entity crested by a county—" cgptures’ the increasein net tax capacity resulting from new
development within a designated geographic area caled a TIF didrict. The TIF authority uses the tax
increments, which are the property taxes paid on the captured increase in net tax capacity, to finance some
or dl of the TIF-digible costs of the new development that generated the increase in net tax capacity.
Frequently, the TIF authority will use some of the tax increment to finance costs outside the TIF didtrict,
which are not part of the new development that generated the increase in net tax capacity.

The property taxes on the captured net tax capacity are paid to the TIF authority rather than to the city or
town, county, and school digtrict. The school district, however, might recover some of the property tax
revenue it loses to the TIF authority through an increase in state education aid payments.

1 Minn. Stat. § 469.1771, subd. 1(c) (2000).

2 Increases in state education aid payments as aresult of TIF districts capturing net tax capacity is
aless 9gnificant issue after enactment of the 2001 omnibus tax law, which eiminated the generd
education levy and replaced it, in part, with a state property tax that is not captured by TIF
digricts. See Laws 1 Sp. 2001, ch. 5, art. 15, sec. 18. There are a few remaining non-voter-
approved schooal digtrict levies, some of which are partialy equalized, sowhen apartialy equaized
levy is captured by a TIF didrict, Sate education aid payments might increase dightly. Under
certain circumgtances, the state will pay greater state education aids to a school district for
equalization of avoter-gpproved bond levy than the state would otherwise pay if the TIF district
were not created and the proposed development occurred anyway.



TIF isnot a property tax abatement program. The owner of the property in the TIF district continues to
pay the full amount of property taxes. The portion of those property taxes generated by the new
development, however, is used to pay some of the development costs that the owner, devel oper, or loca
government otherwise would have paid.

Examples of TIF-digible cogts are land and building acquisition, demolition of structuraly substandard
buildings, remova of hazardoussubstances, Stepreparation, ingalation of utilities, road improvements, and
constructionof low- or moderate-income housing. The cogtsthat aredigibleto be paid from tax increment
vary depending on the type of project created, the type of TIF didtrict created, and the year in which the
TIF district was created.

In some TIF didricts, bonds are sold by the municipality or development authority at the outset of the
project so that funds are available for front-end costs such as land acquisition. The bonds arethen retired
with tax increment revenues from the TIF didrict.

An dternative to bonded debt or loans, known as pay-as-you-go financing, aso may be used. Under a
pay-as-you-go financing arrangement, the property owner or developer pays the development costs up
front and isreimbursed if, and when, tax increment isgenerated by the TIF district.* Generdly, inapay-as-
you-go TIF district, the developer accepts the risk of failed development.? If the tax base does not
increase, and tax increments are not generated as anticipated, the developer does not get paid.

Inaddition, some TIF authorities have borrowed from their own or their municipaities' fundsto finance up-
front development cogts, even though the use of internd financing was not explicitly authorized by the TIF
Act. 1n2001, the Legidaure amended the TIF Act to include interfund loans in the definition of “bonds’
and rdified interfund loans made before the effective date of the amendment. See Laws 1 Sp. 2001, ch.
5, art. 15, sec. 3and 21.

3 TheTIF authority may use tax increment to reimburse only those costs that are TIF-digible and
that the property owner or developer actually has incurred, plus reasonable interest. The TIF
authority must obtain from the developer and retain in its files documentation of the costs being
reimbursed.

4 Evenin situations where bonds are issued or the TIF authority receives an advance of funds, TIF
authorities frequently structure the financing arrangements to shift the risk of insufficient tax
increment from the TIF authority to the property owner or developer.



2. Overview of Tax Increment Financing Act

The Minnesota Tax Increment Financing Act® (TIF Act) governs the creation and administration of TIF
digricts. The following isasummary of the provisons of the TIF Act:

Minn. Stat. § 469.174
Minn. Stat. § 469.175

Minn. Stat. § 469.176

Minn. Stat. § 469.1761
Minn. Stat. § 469.1762
Minn. Stat. § 469.1763
Minn. Stat. § 469.1764
Minn. Stat. § 469.1765
Minn. Stat. § 469.1766
Minn. Stat. 8§469.177

Minn. Stat. § 469.1771
Minn. Stat. § 469.178

Minn. Stat. § 469.1781
Minn. Stat. § 469.1782
Minn. Stat. § 469.179

Minn. Stat. § 469.1791

Minn. Stat. § 469.1792
Minn. Stat. § 469.1793

Minn. Stat. § 469.1799

Definitions

Contents of TIF plans, procedures for goproving and amending TIF
plans, and reporting requirements

Limitations on expenditure of tax increment and maximum duration
limitsfor TIF didricts

Income requirements for housing projects

Arbitration of disputes over county costs

Pooling restrictions and the five-year rule; additiond pooling authority
to diminate deficits

Ratification of pooling from 1979-82 TIF districts

Rules governing guaranty funds

Redtrictions on developer payments

Computationof tax increment, requirement to repay excessincrement,
and deduction to fund OSA enforcement function

Remedies for violations and OSA enforcement authority

Tax increment bonding

Required expenditures of tax increment for aneighborhood
revitalization program where certain bonds have been refunded
Provisions applicable to TIF digtricts with extended durations as a
result of specid laws

Presumptions regarding the effective dates of anendmentsto the TIF
Act

Authority to levy additiona property taxes on certain property within
TIF digricts to diminate deficits

Specid powersto diminate deficits

Developers obligated to continue to make payments to reimburse
dtate aid offset after offset is repeded

TIF grants to diminate deficits

The TIF Act has been amended frequently since its creation in 1979. A TIF didtrict is usudly governed
by the lawsin effect in the year in which the didtrict was crested.

> Laws1979, ch. 322. Initidly, the TIF Act was codified at Minnesota Statutes 88 273.71 through
273.78. In1987,the TIF Act wasrecodified at Minnesota Statutes 88 469.174 through 469.179.
IN1998 and 2001, the L egid atureenacted Minnesota Statutes 88 469.1791—1793 and 469.1799.

3



The TIF Act divides TIF didricts into severd types.

Pre-1979 districts
Redevelopment digtricts
Renovation and renewd digtricts
Soils condition digtricts

Housing didricts

Economic development didricts
Hazardous substance subdigtricts

OO OO OO

Eachtypeof TIF digtrict hasdifferent requirementsfor the creation of adidrict, different maximum duration
limitations, and different restrictions on the use of tax increment from the digtrict.  In addition, uncodified
legidation has authorized the cregtion of awide variety of specia-purpose TIF digtricts.

3. Who Uses Tax Increment Financing?

The TIF Act authorizes TIF authorities to create TIF didtricts. TIF authorities include cities, housing and
redevelopment authorities, port authorities, economic development authorities, municipa redeve opment
agencies, and rurd development financing authorities. The TIF authority takes the first sep in creating a
TIF digtrict by adopting a TIF plan for the digtrict. The TIF plan provides information about the project
being funded by tax increment from the TIF district and authorizes the use of tax increment from the didrict
to pay TIF-eligible project costs®

4. Creation of TIF Digtricts

To create anew TIF digtrict, the TIF authority must obtain approval of the TIF plan for the district from
the governing body of the municipdity in which the TIF didrict is located after the municipdity has
published a notice and held a public hearing.” For example, if a city’s port authority proposes to create
aTIF digrict in the city, the city council must approve the TIF plan for the district. If a county’s housing
and redevel opment authority proposesto createa TIF district in atownship in the county, the county board
must gpprove the TIF plan.®

¢ Minn. Stat. § 469.175, subd. 1 (2000).
7 Minn. Stat. § 469.175, subd. 3 (2000).

8 If acounty’s housing and redevelopment authority proposes to creste a TIF didtrict in acity, it is
not clear whether the municipdity that must approve the TIF plan is the city, the county, or both.
See Minn. Stat. § 469.174, subd. 6 (2000).



Before a TIF digtrict is created, the TIF authority must provide a copy of the proposed TIF plan and
certain information about the proposed TIF didtrict to the county auditor and the clerk of the school board,
who in turn provide copies of these documents to the members of the county board of commissionersand
the school board.® The county board and school board may comment on the proposed district, but cannot
prevent the creation of the digtrict (except that the county board may prevent cregtion of the TIF district
if the county is the municipdity that must gpprove the TIF plan).

Minnesotaloca governments use of TIF isacontroversad subject, asis evident from the frequent letters,
publishedin newspapersaround the state, criticizing or defending usesof TIF. Recently, controversesover
usesof TIF have spawned litigation in Minnesotaand throughout the United States.® For example, Walser
Auto Ses, Inc., the City of Richfield, and the Richfidd HRA engaged in litigation over the HRA'’s
condemnation of Waser Auto Sdes property and the HRA’s use of TIF in connection with the
redevelopment of an area of the city as anew corporate headquarters for Best Buy. ™!

5. Statisticson Use of Tax Increment Financing

A totd of 442 TIF authorities had active TIF digricts for which they were required to report information
to the OSA for the year ended December 31, 2000. These TIF authorities were required to file reports
regarding 2,136 TIF didricts. According to theinformation municipditiesfiled withthe OSA, these 2,136
TIF digtricts consisted of the following types of TIF digtricts'?

Pre-1979 districts 89
Economic development didricts 695
Housng didricts 367
Redevelopment digtricts 923
Renewa and renovation didtricts 21
Soils condition didtricts 38
Didtricts authorized by uncodified laws 3

Totd 2,136

9 Minn. Stat. § 469.175, subd. 2 (2000).

10 Seg, e.g., Minneapolis Community Dev. Agency v. Opus Northwest, LLC, 582 N.W. 2d 596
(Minn. Ct. App. 1998); J. Gibeaut, “The Money Chase,” ABA Journal, March 1999, p. 58.

11 SeeHousing & Redev. Auth. in and for the City of Richfield v. Walser AutoSales, Inc., 630
N.W.2d 662 (Minn. Ct. App. 2001), review granted (Minn. Sept. 25, 2001); Walser Auto
Sales, Inc.v. Cityof Richfield, 635 N.W.2d 391 (Minn. Ct. App. 2001), review granted (Minn.
Jan. 24, 2002).

12" Thisis unaudited information. The OSA has determined through TIF legd compliance auditsand
investigations that a number of municipaities incorrectly reported the types of their TIF didtricts.

5



Over the years, the number of TIF didricts created annudly hasfluctuated. Table 1 below liststhe number
of each type of TIF digtrict grouped by the year of each TIF didtrict’s certification request date (CRD),
gating in 1990.2 This unaudited information was reported by TIF authorities for the year ended
December 31, 2000, and therefore does not include information about TIF districtswhich were decertified
and not required to report for the year ended December 31, 2000.

TABLE 1—Number of TIF Districts Created by Type and Year of Certification Request

CRD Economic Renewd & Soils

Year Deveopment Housing Redevel opment Renovation Condition  Total
1990 54 11 44 0 1 110
1991 22 8 17 0 1 48
1992 32 12 28 3 7 82
1993 50 13 46 3 7 119
1994 49 21 42 3 4 119
1995 63 42 53 3 7 168
1996 58 31 68 1 2 160
1997 82 35 60 4 0 181
1998 67 29 63 2 1 162
1999 52 36 49 2 1 140
2000 _43 _31 _52 _0 _0 _ 126
Tota 572 _269 _522 _21 _31 1415

13 Table 1 doesnot include TIF districts reported to be pre-1979 districts, mined underground space
digtricts, digtricts authorized by uncodified laws, digtricts for which no type was reported, and
digtrictsfor which no certification request datewasreported. TIF districtswith certification request
dates before 1990 also were excluded. Many economic development digtricts created before
1990 were no longer required to report for the year ended December 31, 2000. Therefore,
including TIF digricts with certification request dates before 1990 would have created the fase
impression that few economic development digtricts were created during those earlier years.



Tables 2 and 3 below summarize unaudited financid information reported to the OSA for the year ended
December 31, 2000.24

TABLE 2—Revenues and Other Financing Sour ces (OFSs)

. % of
Prior Years Calendar 2000 Total
Total
Tax increment revenue $2,830,075,139  $293,370,294  $3,123,445,433 38%
Interest on invested funds 420,927,689 29,194,462 450,122,151 5%
Bond proceeds 2,732,890,181 101,446,683  2,834,336,864 34%
L oan proceeds 185,679,538 5,508,031 191,187,569 2%
Sale/lease proceeds 223,933,432 21,377,951 245,311,383 3%
Grants 164,599,564 24,634,029 189,233,593 2%
Trandfersin 474,079,856 86,693,531 560,773,387 7%
All other sources of funds 501,142,752 128,696,035 629,838,787 8%
Tota of reported revenues
and OFSs $7,533,328,151  $690,921,016 $8,224,249,167 100%
TABLE 3—Expenditures and Other Financing Uses (OFUSs)
o)
Prior Years Calendar 2000 Total % of
Total
Land/building acquisition $1,169,774,390 $82,927,265  $1,252,701,655 16%
Site improvement/
preparation costs 567,304,483 43,300,713 610,605,196 8%
Ingalation of public utilities 329,332,651 17,601,333 346,933,984 4%
Parking fadilities (publicly
owned) 162,012,078 6,356,781 168,368,859 2%

14 Theratiosin Tables 2 and 3 are rounded to the nearest percent. Thesetablesdo not include data
regarding asmal number of TIF districts for which the OSA had not received 2000 TIF reports
as of the date of this report.



: % of
Prior Years Calendar 2000 Total
Total

Streets and sdewalks 215,656,529 11,371,732 227,028,261 3%
Socid, recregtiond,
conference facilities (publicly
owned) 172,405,805 103,745,557 276,151,362 4%
Bond principd payments 1,079,200,707 85,035,804  1,164,236,511 15%
Bond interest payments 798,468,921 52,389,876 850,858,797 11%
Loan principad payments 106,716,262 56,116,619 162,832,881 2%
Loa/note interest payments 67,257,206 15,306,353 82,563,559 1%
Adminigretive expenses 260,267,266 18,138,354 278,405,620 4%
Trandfers out 1,481,658,280 133,126,752  1,614,785,032 20%
All other uses of funds 798,068,614 51,025,700 849,094,314 11%
Totd of reported
expenditures and OFUs $7,208,123,192  $676,442,839 $7,884,566,031  100%

C. STATEAUDITOR'SROLEINTIF

The 1995 Omnibus Tax Act transferred the respongbility for investigating and reporting whether loca
governmentsarein compliancewith the TIF Act from the Department of Revenuetothe OSA. > The OSA
may examine and audit the accountsand records of TIF authorities on arandom basi sto determine whether
they have complied with the TIF Act.'® The 1995 act aso transferred to the OSA the responsibility for
collecting the information that TIF authorities and municipdities are required to report annually about their
TIF digtricts

5 Laws 1995, ch. 264, art. 5, sec. 34.
16 Minn. Stat. § 469.1771, subd. 1(b) (2000).

7 Laws 1995, ch. 264, art. 5, sec. 19 and 21. Prior to 1995, TIF authorities and municipalities
reported certain statutorily required information to the Department of Revenue and other required
financid information to the OSA.



In 2000, the Legidature transferred respongbility for auditing for compliance with the TIF housing didtrict
income requirements in Minnesota Statutes § 469.1761 from the Department of Revenue to the OSA.*8

This change was effective for violaions occurring after July 1, 2000. In 2001, the Legidature expanded
the OSA’s TIF oversight responsihility to include checking for compliance with Minnesota Statutes 88
469.1791-.1793, which authorize specid levieson certain property in TIF digtricts and specid powersto
diminate deficits, or require devel opersto continue to make paymentsto reimbursethe state aid offset even
after the state aid offset has been repeded.’®

The OSA created a TIF Divison to perform the TIF enforcement and data-collection functions that the
Legidature assgned to the OSA. The TIF Divison began its enforcement activities on January 1, 1996.
The operationsof the TIF Division arefunded exclusively from revenue derived by deducting a percentage
of dl tax increment that county auditors or treasurers distribute to TIF authorities and municipdities® The
county treasurers deduct the revenue before digtributing the tax increment to the locd governments, and
then pay the deducted revenue to the sate treasurer. The amount of revenue to fund the TIF Division will
vary with the number of TIF digtricts and the amount of tax increment they produce.

The TIF Divison currently conssts of a director, eight TIF auditors, alegd andy<s, and an office and
adminidraive specidist. The TIF Division focuses on annuad collection and review of TIF reports,
conducting legd compliance audits and investigations, and education.

The OSA reviewsal TIF reportsit receiveseach year for substantial compl eteness and returnsreportsthat
are not substantidly complete. Exhibit 1 to this report, beginning on page 41, reviews the statutory
reporting requirements for TIF districts and details the statistics on TIF reporting for the year ended
December 31, 2000.

In addition to reviewing dl TIF reports for completeness, the TIF Divison Saff reviews the contents of
many of the TIF reports each year for reporting accuracy and potentid legal compliance issues. During
the course of these in-depth reviews, the TIF Divison staff may find Stuations where a TIF authority has
received tax increment after the TIF district was required to be decertified or has made unauthorized
expenditures of tax increment. From January 1, 1996, to date, the review of reports by the TIF Divison

18 | aws 2000, ch. 490, art. 11, sec. 27.
19 SeelLaws 2001, ch. 5, art. 15, sec. 20.

20 Effective for taxes payable in 2002 and theresfter, the commissioner of revenue must calculate a
new, increased T1F enforcement deduction ratefor the appropriation that financesthe OSA’ s TIF-
overdght function. Thenew rate must be equd to the existing rate (0.25 percent) times the amount
that the statewide TIF levy for taxes payable in 2002 would have been but for the class rate
compression and dimination of the generd education levy in Laws 1 Sp. 2001, ch. 5, divided by
the actual statewide TIF levy for taxes payablein 2002. Minn. Stat. § 469.177, subd. 11 (Supp.
2001).



daff and subsequent contact with reporting loca government units, plus the legd compliance audits and
investigations performed by the TIF Division staff, have resulted in over $3.3 million being paid or returned
to county auditors voluntarily or asthe result of settlement agreementswith county attorneys. Thisamount
was redistributed to the cities, towns, counties, and school digtrictsin which therdevant TIF districtswere
located.? Inaddition, the OSA’s TIF enforcement activitiesmay have prompted internal examinationsthat
resulted in additiona voluntary payments to county auditors of which the OSA is unaware.

The TIF Divison dso has worked actively in the area of tax increment financing education on astatewide
level. In June 2001, the OSA provided five workshops in four locations around the state to assist local
governments with completing the TIF reports.  This is the third year that the OSA has conducted
workshops on TIF reporting. In September and October of 2001, the TIF Division presented aday-long
seminar on tax increment financing and related economic devel opment issuesin two locations, Alexandria
and Minnetonka. These seminars were attended by over 150 local government officids and staff, Sate
employees from the executive and legidative branches, and professond TIF advisors. Thisisthe fourth
year that the OSA has conducted these day-long seminars.

Section |1 of this report discusses details of the various TIF legad compliance audits and investigations
completed in the past year. Complete copies of the initial and final notices of noncompliance and the
municipalities responses are provided in the separately bound appendicesto this report.

[I. VIOLATIONSOF TIF ACT

If the OSA findsthat a TIF authority is not in compliance with the TIF Act, the OSA must send a notice
of noncompliance to the governing body of the municipaity that approved the TIF didrict in which the
violation arose? The notice of noncompliance provides the facts and law upon which the OSA rdlied in
meking its finding that the TIF authority is not in compliance. In addition, the notice of noncompliance
informs the municipdity that under some circumstances, the TIF Act requires the TIF authority to pay an
amount of money to the county auditor equa to the amount of tax increment or TIF bond proceeds
improperly received or spent.?

The governing body must respond in writing to the OSA within 60 days after recelving the notice of
noncompliance. In its response, the municipdity must state whether it accepts, in whole or in part, the
OSA’sfindings. If themunicipality does not accept any part of the findings, its response must indicate the

2L See Minn. Stat. 88 469.176, subd. 2, and 469.1771, subd. 2 and 3 (2000). Some of the school
digtricts that received these redigtributions had their state aid decreased by the amount received
from the redistributions, which resulted in a savings to the sate's Generd Fund.

2 Minn. Stat. § 469.1771, subd. 1(c) (2000).
2 See Minn. Stat. § 469.1771, subd. 2 and 3 (2000).
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basis for its disagreement with thefindings® The OSA must provide al informationregarding unresolved
findings of noncompliance to the county attorney, who may bring an action to enforce the TIF Act.®

If the county attorney doesnot commence an action againgt the TIF authority within oneyear after receiving
areferrd of aTIF notice of noncompliancefrom the OSA, the OSA must refer the notice of noncompliance
to the atorney generd.?® If the attorney generd finds that the TIF authority or municipality violated a
provison of the TIF Act and the violation was subgtantia, the attorney generd must commence an action
in the tax court to suspend the authority of the TIF authority and municipdity to use TIF.?’ Before
commencing the action in the tax court, however, the atorney generd must attempt to resolve the dispute
using appropriate aternative dispute resol ution procedures.?® If the attorney general commencesan action
and the tax court finds that the TIF authority or municipdity violated the TIF Act and the violation was
subgtantid, the tax court must suspend the authority of the TIF authority and municipdity touse TIFfor a
period of uptofiveyears?® Theenforcement mechanisminvolving the atorney generd gppliesonly tofina
notices of noncompliance issued by the OSA after December 31, 1999.%°

In addition, the OSA must provide a summary of the responses it receives from the municipdities, and
copies of the responses themsdves, to the chairs of the legidative committees with jurisdiction over tax
increment financing.3! Appendices A through L of this report contain copies of notices of noncompliance
and the municipdities responses regarding the cities of Albertville, Brooten, Henning, Mahtomedi, New
York Mills, &. Charles, and Waubun; the Burnsville Economic Development Authority (EDA); the
Columbia Heights EDA; the Lake County Housing and Redevelopment Authority (HRA); the Mounds
View EDA; andthe St. Cloud HRA. AppendicesM, N, and O contain copiesof aletter from the attorney

24 Minn. Stat. § 469.1771, subd. 1(c) (2000).

2 Minn. Stat. §469.1771, subd. 1(b) (2000). The county attorney may seek acourt order requiring
the TIF authority to pay an amount to the county auditor under Minnesota Statutes 8§ 469.1771,
subd. 2 or 3. A court may abate dl or part of the amount that must be paid under Minnesota
Statutes 8 469.1771, subd. 2 or 3 if the action that violated the TIF Act was taken in good faith
and making the payment would work an undue hardship on the municipaity. Minn. Stat. §
469.1771, subd. 4(b) (2000).

26 Minn. Stat. § 469.1771, subd. 1(d) (2000).
27 Minn. Stat. § 469.1771, subd. 2b(a) (2000).
28 Minn. Stat. § 469.1771, subd. 2b(b) (2000).
2 Minn. Stat. § 469.1771, subd. 2b(c) (2000).
% Laws 1999, art. 10, sec. 5, 6, and 29.

31 Minn. Stat. § 469.1771, subd. 1(c) (2000).
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generd to the OSA regarding the matters of the Cook County/Grand Marais Joint EDA, City of
McGregor, and City of Lewiston and aMinnesota court of gppeasdecison in thelitigation about the Best
Buy corporate headquarters project in Richfield.? This section discusses the more significant findings, in
terms of financia impact and frequency of occurrence, contained in these notices of noncompliance.

A. PROPERTY FAILED TO MEET QUALIFICATIONSFOR TIF DISTRICT
Burnsville EDA

On September 20, 2001, the OSA sent the Burnsville City Council a notice of noncompliance. In the
notice, the OSA found that certain property included in the Burnsville Economic Development Authority’s
(EDA) TIF Didtrict 2-1 did not meet the “but for” test and the city council did not set forth in writing the
reasons and supporting facts for its findings thet the TIF district met the “but for” test. Prior to or a the
time it approved the TIF plan for anew TIF digtrict, the municipaity was required to find—

[T]hat the proposed development or redevelopment, in the opinion of the municipdity,
would not reasonably be expected to occur solely through private investment within the
reasonably foreseesble future and therefore the use of tax increment financing is deemed

necessary.

Minn. Stat. §469.175, subd. 3(2) (1990). Thisstatutory provisonisknown asthe“but for” test. The TIF
plan contained information that indicated that a new development—construction of a refuse transfer
station—would occur on property in the TIF digtrict soldly through private investment, and this proposed
new development did, in fact, occur solely through private investment.

The same tatute provided that the “municipdity . . . shdl set forth in writing the reasons and supporting
factsfor [its] determination” that the new TIF district met the*but for” test. Minn. Stat. 8 469.175, subd.
3 (1990). In this case, the city was the municipaity that approved the TIF plan for TIF Didtrict 2-1.
Therefore, the city council, as the governing body of the municipdity, was required to set forth in writing
the reasons and supporting facts for its determination that TIF Didrict 2-1 met the “but for” test. Neither
the TIF plan nor the city council resolution gpproving it contained or incorporated by reference astatement
by the city council of its reasons and supporting facts for its“but for” finding.

The city council’ sresponse did not disputethat an exhibit tothe TIF plan for TIF Didrict 2-1 indicated that
arefuse transfer station would be congtructed within the TIF digtrict, and the uses of public fundsidentified
inthe TIF plan did not include any assstance for congruction of the refuse transfer station. Insteed the
council’ s response stated—

32 The attorney generd’s letter and the Minnesota court of appeals decision have been included
because they address statutory issues which may be of interest to the Legidaturein reviewing the
TIF Act.
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* Thecity wasentitledto apply the“but for” test only to part of the proposed development in TIF Didtrict
2-1, and aslong as the sdlected part met the “but for” test, the city was free to include in the didtrict
other proposed development that did not meet the “but for” test.

»  Another provisoninthe TIF Act made it ambiguous whether the“but for” test prohibited the city from
including in TIF Didrict 2-1 proposed development that did not meet the “but for” test.

* Thecity council’sfinding that TIF Didrict 2-1 met the “but for” test is conclusive.

* Thecity council st forth in writing its reasons and supporting facts for itsfinding that TIF Didtrict 2-1
met the “but for” test.

»  Specid legidation enactedin 1998 made TIF Didtrict 2-1 exempt from therequirement to meet the*” but
for” test.

» Thedlegedviolation of the“but for” test occurred before the effective date of the gpplicable violation-
payment statute, Minnesota Statutes § 469.1771, subd. 2.

On February 11, 2002, the OSA issued itsfind notice of noncompliance. The OSA reiterated itsfindings
that the proposed development of the refuse transfer station on property in TIF Didtrict 2-1 did not meet
the “but for” test and the city council did not set forth in writing the reasons and supporting facts for its
finding thet the TIF digtrict met the “but for” test. The OSA based this finding on the undisputed fact that
at the time of gpprova of TIF Didrict 2-1's TIF plan, there was a known, existing proposa to construct
a refuse trander dation in the TIF didrict soldly through private development and without any TIF
assistance. The OSA concluded that the gpplicable statute provides that “proposed devel opment” must
meet the “but for” test, not merely the part of the proposed development that the city selected for
goplication of the test; the dleged conflict between another provision of the TIF Act and the * but for” test
had been eliminated by statutory amendment before TIF District 2-1 was cregted; the city’ sresponse did
not identify any document that set forth in writing the city council’ s reasons and supporting factsfor its*“but
for” finding; the specid legidation did not exempt TIF Didrict 2-1 from the “but for” test; and the city or
EDA retained the parcd containing the privatdly financed refuse transfer station in TIF Digtrict 2-1 after
the effective date of Minnesota Statutes § 469.1771, subd. 2. Findly, the OSA concluded that theissue
of whether the conclusiveness of the city council’s “but for” finding shields the EDA and city fromlighility
is best left to the county attorney, the attorney generd, and the courts.

The OSA referred this matter to the Dakota County Attorney by letter dated February 20, 2002. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix A.
City of Mahtomedi

OnJanuary 26, 2001, the OSA sent the Mahtomedi City Council anotice of noncompliance. Inthenctice,
the OSA found that the city council did not set forth in writing the reasons and facts supporting itsfindings
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that the parcelsin TIF Didtricts 2 and 4 met the requirementsfor inclusion in aredevelopment district. The
city council found that certain parcels in TIF Disgtricts 2 and 4 were occupied by buildings that were
gructurdly substandard. In addition to requiring these findings, the TIF Act provides that the
“municipality. . . shdl set forth in writing the reasons and supporting facts for [its] determination” that
the buildings were structuradly substandard. Minn. Stat. § 469.175, subd. 3 (1992) (emphasis added).
Neither the TIF plans nor the resolutions that approved them set forth in writing the city council’ s reasons
and supporting facts for these findings.

The city council responded that it relied upon a certificate Sgned by the developer of property in TIF
Didrict 5 when it made thisfinding regarding TIF Didtrict 2, because much of the property in TIF Didrict
2 wasincluded in TIF Digtrict 5 after TIF Didtrict 2 was decertified. The council’ s response, however,
provided no documentation that indicated on its face that it was the council’s statement of reasons and
supporting facts for its findings regarding TIF Didtrict 2.

The council aso responded that whenit found that buildingsin TIF Digtrict 4 were structurally substandard,
it relied on a parcel map and notes prepared by the former city administrator. The council’s response,
however, provided no documentation to indicate that the map and notes were the city council’s own
statement of the reasons and supporting facts for its finding.

On August 1, 2001, the OSA sent the city council afina notice of noncompliance. The OSA reiterated
itsfinding that the city council failed to st forth in writing the reasons and supporting facts for its findings
that TIF Didricts 2 and 4 contained sufficient numbers of structuraly substandard buildings, because the
documentationprovided by thecity did not indicateit wasthe council’ sstatement of reasonsand supporting
facts.

The OSA referred this matter to the Washington County Attorney by letter dated August 13, 2001.
Copies of the OSA’ s notices of noncompliance and the city council’ s regponse regarding this matter are
included in Appendix B.

L ake County HRA

On May 4, 2001, the OSA sent the Lake County Board of Commissioners a notice of noncompliance.
In the notice, the OSA found that the Lake County Housing and Redevel opment Authority’s (HRA) TIF
Didtrict 3 did not meet the applicable statutory requirements for creetion of a soils condition digtrict. In
1994, the county board found that TIF Digtrict 3 qudified as a soils condition district because of unusua
terrain and bedrock soils conditions. The HRA, however, did not promptly request certification of the
digtrict. 1n 1995, the Legidatureamended the definition of “soilscondition digrict” toremoveal references
to unusud terrain and bedrock soils conditions and to require instead that the district contain hazardous
substances, pollution, or contaminants. By operation of statute, this statutory amendment gpplied to TIF
digtricts with certification requests after June 30, 1995. The HRA requested certification of TIF Didtrict 3
in 1996.
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The county board’ s response agreed that the amended version of the definition of “soils condition district”
goplied to TIF Didtrict 3, because the HRA requested certification of the didtrict after the amendment’s
effective date. In addition, the board’s response agreed that TIF District 3 did not contain hazardous
substances, pollution, or contaminants, which was required by the amended version of the definition.

The board, however, disagreed with the OSA’sfinding. The board' s response stated that the finding by
the county board that TIF District 3 qualified as a soils condition district correctly gpplied the statute in
effect at the time the board made the finding, and that the TIF Act provides thet the board’ s findings are
conclusve. According to the board, this means there is a conflict of law, and under the rules of statutory
interpretation, this conflict should be resolved to conclude that TIF Didtrict 3was vdidly created asasoils
condition digtrict.

On November 6, 2001, the OSA sent the county board a fina notice of noncompliance. The OSA
reiterated its finding that TIF District 3 did not meet the gpplicable statutory requirements for a soils
condition digtrict. The OSA did not dispute the accuracy of the findings the county board made about
unusud terrain and bedrock soilsconditionsinthe TIF digtrict. Thesefindings, however, werenot sufficient
to qualify the TIF digtrict as a soils condition digtrict under the statute gpplicable to this didrict.

The OSA referred this matter to the Lake County Attorney by letter dated November 14, 2001. Copies
of the OSA’s notices of noncompliance, the county board’'s response, and certain correspondence
regarding this matter are included in Appendix C.

B. FAILURE TO FOLLOW PROCEDURE FOR CREATING TIF DISTRICT
MoundsView EDA

OnJduly 18, 2001, the OSA sent the Mounds View City Council anotice of noncompliance. Inthenotice,
the OSA found that the Mounds View Economic Development Authority (EDA) did not provide members
of the county board and school board the EDA’ s estimates of the fiscal and economic implicationsof TIF
Didricts 1, 2, and 3 before the city council approved the TIF plans for these didtricts, as required by the
TIF Act. The EDA was unableto provide OSA audit staff with copies of the letters the EDA sent to the
county and school boards in conjunction with the formation of these TIF didtricts.

The city council responded that subsequent city council resolutions stated that the required information had
been provided to the school board and county board. The council’ s response further stated that these
resolutions were some evidence that the required information was provided, athough they were not
auffident to demongtrate that information was provided. The response did not enclose copies of theletters
the EDA sent to the county and school boards in conjunction with the formation of TIF Didtricts 1, 2,
and 3.

On November 27, 2001, the OSA sent the city council a fina notice of noncompliance. The OSA
reiterated its finding that the EDA did not provide the school board and county board with the EDA’s
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edimate of the fiscd and economic implications of TIF Didricts 1, 2, and 3 before the city council
approved the TIF plansfor these didtricts, as required by the TIF Act.

The OSA referred this finding to the Ramsey County Attorney by letter dated November 27, 2001.
Copies of the OSA'’ s notices of noncompliance and the city council’ s response regarding this matter are
included in Appendix D.

City of St. Charles

On August 1, 2001, the OSA sent the St. Charles City Council anotice of noncompliance. Inthe notice,
the OSA found that the city did not provide the county board and school board with the city’ s estimate of
the fisca and economicimplicationsof TIF Digtricts 1 and 2 beforethe city council gpproved the TIF plans
for these digtricts, as required by the TIF Act. In addition, the OSA found that the published notice
regarding the public hearing on approva of the TIF planfor TIF Didrict 3 did not include amap of the TIF
digtrict or amap of the project areain which the tax increment from the district may be spent, as required
by the TIF Act. Findly, the OSA found that the city did not publish a notice regarding the public hearing
on gpprova of the July 14, 1992, TIF-plan modificationsfor TIF Digtricts 1, 2, and 3, asrequired by the
TIF Act. The city council’s response agreed with these findings, but stated they were not intentional.

The OSA referred thismatter to the Winona County Attorney by letter dated November 27, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix E.
C. TAXINCREMENT RECEIVED AFTER MAXIMUM DURATION LIMIT

Burnsville EDA

On September 20, 2001, the OSA sent the Burnsville City Council a notice of noncompliance. In the
notice, the OSA found that the Burnsville EDA’ s TIF Didtrict 2-1 did not meet the “three-year rule,” which
requiresa TIF digtrict to be decertified if quaifying activity does not occur within the three-year period
ending three years after certification of thedistrict. The EDA reported it had spent tax increment from TIF
Didrict 2-1 only on administrative expenses and a net decrease in the fair market value of investments.
Whenthe OSA asked the EDA to identify the activitiesand coststhat dlowed TIF Didtrict 2-1 to meet the
three-year rule, the EDA responded that it had obtained a right of entry onto property in the TIF digtrict
for one dollar. The OSA concluded that obtaining the right of entry did not congtitute acquiring property
inthe TIF didtrict.

The city council responded that the right of entry was the equivalent of an easement, an easement is
property, and therefore obtaining the right of entry congtituted acquiring property. The city noted thet the
right of entry gave the city the right to congtruct and maintain park and trail improvements on property in
the TIF didrict.
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On February 11, 2002, the OSA sent the Burnsville City Council a fina notice of noncompliance. The
OSA reterated itsfinding that TIF Digtrict 2-1 did not meet the“three-year” rule. Thecity did not exercise
itsright under the right of entry to construct public improvements on property in the district and did nothing
to further development of property in the digtrict during the three-year period after certification of the
digtrict.

The OSA referred this matter to the Dakota County Attorney by letter dated February 20, 2002. Copies
of the OSA’s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix A.
City of St. Charles

On Augudt 1, 2001, the OSA sent the St. Charles City Council anotice of noncompliance. Inthenotice,
the OSA found that TIF Didtrict 3 did not meet the “three-year rule,” which requires a TIF didtrict to be
decertified if qudifying activity does not occur within the three-year period ending three years after
certification of the didrict. All of the activities and costs that would have dlowed TIF Didrict 3 to meet
the “three-year rule’ occurred before the digtrict was certified.

The city council responded that under the “three-year rule,” qudifying activity may occur anytime before
three-years after certification of the TIF didtrict, including activity that occurs before certification of the
digtrict. The council’ sresponse stated that it isabsurd not to allow activitiesoccurring beforea TIF district
is certified to be qualifying activities for purposes of the “three-year rule,” because the TIF authority has
no control over when the county auditor certifiesa TIF didrict.

On November 26, 2001, the OSA sent the city council a final notice of noncompliance. The OSA
reiterated itsfinding that TIF Didtrict 3 did not meet the “three-year rule,” because that statute requires
qualifying activity to occur within the three-year period ending three years after certification of the didtrict.

The OSA referred thismatter to the Winona County Attorney by letter dated November 27, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix E.
Columbia Heights EDA

On January 26, 2001, the OSA sent the ColumbiaHeights City Council anotice of noncompliance. Inthe
notice, the OSA found the Columbia Heights Economic Development Authority (EDA) improperly
received $97,663 of tax increment from the Sullivan Lake Didtrict after the statutory maximum duration limit
for the digtrict. The Sullivan Lake Digtrict was an economic development district.  According to the
goplicable gatute, this didrict reached its maximum duration limit on June 15, 1997, which wasten years
after gpprovd of the TIF plan.

In its response, the city council did not dispute that the maximum statutory duration limit of thisdigtrict was
reached on June 15, 1997, nor did the council dispute that the EDA received $97,663 of tax increment
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from this digtrict after June 15, 1997. Ingtead, the council’ s response stated that approximately half of the
$97,663 of tax increment that the EDA received after June 15, 1997, was from property taxes collected
by the county before June 15, 1997, and the county held those property tax proceedsin trust for the EDA
and was required to distribute them to the EDA astax increment. The council’ sresponse Sated thet it was
impossible for the county to digtributetax increment from thefirst-half property taxesfor aparticular taxes-
payable year and not didtribute tax increment from the second-haf property taxes, and the Department of
Revenue had advised the county that digtributing afull year’s tax increment is the only practica solution.
Findly, the council’ sresponse stated that Minnesota Statutes § 469.1771, subd. 2 did not requirethe EDA
to pay back the increment recelved after the maximum statutory duration limit, because that statute does
not require aviolation payment in the event of “afailureto decertify adidrict at the end of the duration limit
spedified in the tax increment financing plan.”*

On June 21, 2001, the OSA sent the city council afina notice of noncompliance. In thefina natice, the
OSA reiterated its finding that the EDA improperly received $97,663 of tax increment from Sullivan Lake
Didrict after the statutory maximum duration limit for the digtrict. The applicable statute provided that—

[n]o tax increment shal in any event be paid to the authority . . . after eght yearsfromthe
date of the[first] receipt [of tax increment], or ten yearsfrom gpproval of thetax increment
financing plan, whichever isless, for an economic development digtrict.

Minn. Stat. 8 469.176, subd. 1(e) (Supp. 1987) (emphasisadded). The statute did not alow for payment
of any tax increment to a TIF authority after the duration limit, regardless of when the property taxes were
collected by the county. The county had astatutory duty to distributein July 1997 the property taxesfrom
the Sullivan Lake Didtrict that were collected on or before May 15, 1997. This duty, however, was to
digtribute the collected money as property tax revenue to the county, city, and school didtrict, not as tax
increment to the EDA. Therefore, this was not astuation where the county was required to distribute tax
increment from the first-haf property taxes for taxes payable in 1997 and not to distribute tax increment
from the second-haf property taxes.

3 |t isthe OSA’s position that the exception for exceeding the duration limit “specified in the tax
increment financing plan” goplies only to Stuations where the TIF authority or municipdity chose
to incdlude in the TIF plan a maximum duration limit that was earlier than the otherwise gpplicable
gtatutory limit. The last sentence of Minnesota Statutes § 469.1771, subd. 2 is worded as an
exception to a generd rule. The generd rule is that section 469.1771, subd. 2 applies to any
receipt of tax increment after the maximum duration limit of the TIF district. The exception gpplies
only to the amount of tax increment recelved after the maximum duration limit specified inthe TIF
plan, but before the otherwi se gpplicable statutory maximum duration limit. Furthermore, the OSA
knowsof no provisonintheTIF Act that permitsa TIF authority to retain tax increment thet it was
not entitled to receive, thereby depriving the city, county, and school digtrict of property tax
revenue they were entitled to receive.
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The OSA referred this matter to the Anoka County Attorney by letter dated June 22, 2001. Copiesof the
OSA’s natices of noncompliance and the city council’s response regarding this matter are included in
Appendix F.

St. Cloud HRA

OnMay 31, 2001, the OSA sent the &. Cloud City Council anotice of noncompliance. Inthe notice, the
OSA found the S. Cloud Housing and Redevelopment Authority (HRA) improperly received $162,684
of tax increment from TIF Disgtrict 24 and $312,672 of tax increment from TIF Digtrict 27 after the
gtatutory maximum duration limits for the digtricts. TIF Didtricts 24 and 27 were economic development
digtricts. According to the gpplicable statute, TIF District 24 reached its maximum duration limit on
September 26, 1998, and TIF Didtrict 27 reached its maximum duration limit on April 18, 1998, ten years
after the gpprova of each digtrict’'s TIF plan.

In its response, the city council did not dispute that the statutory maximum duration limit of TIF Didrict 24
was reached on September 26, 1998, or that the statutory maximum duration limit of TIF Digtrict 27 was
reached on April 18, 1998, nor did the council dispute that the EDA received $162,684 from TIF Digtrict
24 and $312,672 from TIF Didtrict 27 after these dates. Instead, the council stated that the county could
not distribute tax increment from the first-half property taxes for a particular taxes-payable year and not
digtribute tax increment from the second-half property taxes, and the Department of Revenue had advised
the county that distributing afull year’ stax increment isthe only practica solution. The council’ sresponse
noted that during the 2000 on, the Legidature amended the duration limit for economic development
digrictsto diminatethe possbility of needing to decertify aTIF digtrict in between thefirst- and second-half
settlement in a taxes-payable year in response to complaints about the practicd difficulties of decertifying
aTIF digrict in the middle of ataxes-payable year. Findly, the council’ s response stated that Minnesota
Statutes § 469.1771, subd. 2 did not require the HRA to pay back the increment received after the
maximum statutory duration limit, because requiring such a payment would work an undue hardship on the
HRA.

On August 29, 2001, the OSA sent the city council afinal notice of noncompliance. The OSA reiterated
its findings that the HRA improperly received $162,684 of tax increment from TIF Digtrict 24 and
$312,672 of tax increment from TIF Didrict 27 after the satutory maximum duration limitsfor thedigtricts.

TIF Didrict 27 reached its statutory maximum duration limit on April 18, 1998, before the May 15, 1998,
due date for the first haf of property taxes payablein 1998. The HRA was not entitled to receive any tax
increment from TIF Didrict 27 from taxes payable in 1998, but it received al $312,672 of this tax
increment.

In contrast, for TIF Digtrict 24, the HRA was entitled to recaive tax increment from the first-haf 1998

property taxes but not from the second-haf taxes. Theamendment to the statutory maximum duration limit
for economic development digtricts referenced in the council’ s response applies only to districts with
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catification request dates after June 30, 2000.3* Thus, the Legidature determined that economic
development digtricts with earlier certification request dates, such as TIF Didtrict 24, should continueto be
subject to decertificationinthemidst of ataxes-payableyear. Findly, with regard to the council’ shardship
argument, the OSA noted that the TIF Act’s pendlty provision authorizes courts to abate dl or part of a
pendty if the court determines that the TIF authority acted in good faith and the penadty would impose an
undue hardship on the municipdity.® Thisprovisionisbest addressed by the courts, sincethe OSA serves
only asafact finder.

The OSA referred thismatter to the Stearns County Attorney by |etter dated September 25, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix G.
City of Henning

On September 18, 2001, the OSA sent the Henning City Council anatice of noncompliance. Inthenctice,
the OSA found that through January 2, 2001, the city improperly received $130,843 of tax increment from
TIFDidrict 1. Thecity and county auditor mistakenly believed TIF Didtrict 1 wasaredevel opment digtrict.
The TIF plan referred to the TIF didtrict in some places as a redevelopment digtrict and in others as an
economic development digtrict. In the resolution gpproving the TIF plan, however, the city council made
the findings necessary to create an economic development district, not aredevelopment didtrict. The city
received tax increment from this economic development district after its statutory maximum duration limit.

The city council responded that TIF District 1 met the substantive requirements for a redevelopment
digtrict, another TIF digtrict created at the same time was a redevel opment district, and the county auditor
had determined that TIF Digtrict 1 was aredevelopment district. Therefore, the council’ s response stated
that TIF Didtrict 1 should be considered a redevelopment district. Nevertheless, the council’ s response
a0 dated that the city would enter into an agreement with the county auditor to repay over three years
the tax increment received from TIF Didtrict 1 after the Statutory maximum durationlimit for an economic
development digtrict, pursuant to Minnesota Statutes 8 469.1771, subd. 4a. Subsequently, the city repaid
to the county auditor the full amount of tax increment received after the satutory maximum duration limit.

Therefore, the OSA did not issue afind notice of noncompliance, and did not refer this matter to the county
attorney. Copies of the OSA’s notice of noncompliance and the city council’ s response regarding this
meatter are included in Appendix H.

3 Laws 2000, ch. 490, art. 11, sec. 25.
% Spe Minn. Stat. § 469.1771, subd. 4(b) (2000).
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City of Albertville

On September 18, 2001, the OSA sent the Albertville City Council a notice of noncompliance. In the
notice, the OSA found that the city improperly received $20,913 of tax increment from TIF Digtrict 6, an
economic development didtrict, after the didtrict’s Statutory maximum duration limit. The city coundil
responded that the city paid $20,913 to the county auditor, and the Office of the Wright County Auditor
confirmed this fact.

Therefore, the OSA did not issue afina notice of noncompliance, and did not refer thismeatter to the county
attorney. Copies of the OSA’s notice of noncompliance and the city council’s response regarding this
meatter are included in Appendix |.

D. COSTSNOT ELIGIBLE FOR PAYMENT WITH TAX INCREMENT
Lake County HRA

On May 4, 2001, the OSA sent the Lake County Board of Commissioners a notice of noncompliance.
In the notice, the OSA found that the Lake County HRA improperly spent $533,085 of TIF bond
proceeds. The HRA had pledged tax increment from TIF District 3, asoilscondition district, to pay debt
sarvice on the TIF bonds. Therefore, the TIF bond proceeds were subject to the same spending
regrictions as TIF Didrict 3 stax increment. Under the gpplicable statute, TIF Didtrict 3'stax increment
could be spent only to pay for costs of removing or remediating hazardous substances, pollution, or
contaminants, acquiring property on which the remova or remediation will take place; and adminidtretive
expenses. The HRA spent the TIF bond proceeds on water and sewer lines and site preparation costs.
The county board responded that the expenditures of TIF bond proceeds were legal under the Satute in
effect when the board approved the TIF plan for TIF District 3.

On November 6, 2001, the OSA sent the county board a fina notice of noncompliance. In the find
notice, the OSA reiterated its finding that the HRA improperly spent $533,085 of TIF bond proceeds,
because the bond proceedswere spent on costs of ingtaling public utilitiesand Steimprovementsthat were
not permitted to be paid with TIF Digtrict 3's tax increment under the gpplicable statute. Tax increment
and TIF bond proceeds from a soils condition district with a certification request date after June 30, 1995,
were permitted to be spent only on costs of removing or remediating hazardous substances, pollution, or
contaminants; acquiring property on which the remova or remediation will take place; and adminidrative
expenses. Theboard' sresponsedid not disputethat the HRA requested certification of TIF Didtrict 3 after
June 30, 1995.

The OSA referred this matter to the Lake County Attorney by letter dated November 14, 2001. Copies

of the OSA’s notices of honcompliance, the county board’s response, and certain correspondence
regarding this matter are included in Appendix C.
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City of St. Charles

On Augugt 1, 2001, the OSA sent the St. Charles City Council anotice of noncompliance. Inthe notice,
the OSA found that the city improperly spent $48,597 of TIF Digtrict 3’ stax increment to pay debt service
onbonds. TIF Didrict 3 was ahousing didrict, and its tax increment could be spent only on a housing
project, including administrative expenses. The bond proceeds were spent on Streetscaping costs not
associated with a housing project. The city council’s response stated that the $48,597 of debt service
payments were made with TIF Didrict 2'stax increment, not TIF Didrict 3's tax increment.

On November 26, 2001, the OSA sent the city council afina notice of noncompliance. Inthefina notice,
the OSA reiterated its finding that the city improperly spent $48,597 of TIF Didtrict 3'stax increment to
pay debt service on bonds, because the bond proceeds were spent on streetscaping costs not associated
withahousing project. Thecouncil’ sresponsedid not provide any documentation to demonstratethat TIF
Didirict 2’ stax increment, rather than TIF Didrict 3'stax increment, was used to make the debt service
payments. The city commingled tax increment from TIF Didtricts 2 and 3 and spent $48,597 of
commingled tax increment on the debt service payments, thus making it impossible to determine which
digtrict’ s tax increment was used to make the debt service payments. The TIF Act required the city to
segregate TIF Didrict 3's tax increment from al other kinds of cash, including TIF Didrict 2's tax
increment. In addition, generdly accepted accounting principles required the city to have an accounting
system that would produce sufficient information thet it used TIF Didrict 3 stax increment in accordance
with the TIF Act.

In the initid notice of noncompliance, the OSA aso found that the city spent $4,000 of TIF Didtrict 1’ stax
increment, $6,000 of TIF Didtrict 3's tax increment, and $107,888 of TIF bond proceeds on costs of
congtructing anew city hal. TheTIF Act prohibitsthe use of tax increment and T1F bond proceedsto pay
for cogts of condructing acity hall.

The city responded that the new city hal contained a community center, and the tax increment and TIF
bond proceeds were spent on the costs of congtructing the community center, not on the costs of
condructing the rest of the city hal. The council’s response stated that the TIF plan and the bond
documents indicated that the community center portion of the city hall would be financed with tax
increment. The council’ s response, however, confirmed that the city’ s accounting records did not alow
it to demonstrate whether tax increment, TIF bond proceeds, or non-increment was used to pay for the
cods of congructing the portions of the city hall that were not for the community center.

In the find notice of noncompliance, the OSA reterated its finding that the city improperly spent $4,000
of TIF Didtrict 1's tax increment, $6,000 of TIF Digtrict 3's tax increment, and $107,888 of TIF bond
proceeds on costs of congtructing anew city hal, because the OSA could not verify that the tax increment
and TIF bond proceeds were spent on costs of congtructing the portions of the new city hall that were for
the community center.
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In addition, the OSA found in the initid notice that the city improperly spent $222,366 of TIF District 2's
tax increment and $55,149 of TIF bond proceedson costs not authorized by the TIF Act, such asthe costs
of purchasing police vehicles and an ambulance.

The council’ s response stated that the tax increment and TIF bond proceeds deposited in that fund were
spent on TIF-digiblecogts. The council’ sresponse, however, confirmed that the city’ saccounting records
did not dlow it to demongtrate whether tax increment, T1F bond proceeds, or non-increment was used to
pay for costs not authorized by the TIF Act, such as the costs of purchasing police vehicles and an
ambulance.

Inthefina notice of noncompliance, the OSA reiterated itsfinding that the city improperly spent $222,366
of TIF Didrict 2's tax increment and the $55,149 of TIF bond proceeds on costs not authorized by the
TIF Act.

The OSA referred thismatter to the Winona County Attorney by letter dated November 27, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix E.
E. COSTSOF ACTIVITIESOUTSIDE VALID PROJECT AREA
City of Mahtomedi

OnJanuary 26, 2001, the OSA sent the Mahtomedi City Council anctice of noncompliance. Inthenctice,
the OSA found that the city improperly spent $107,123 of TIF Digtrict 1's tax increment on costs of
activities outsde the project areafor TIF Didtrict 1. The city amended the TIF plan for TIF Didtrict 1's
TIF plan to include the costs of activities outside the project area, but the city’ slega counsd advised the
city that it was not necessary to enlarge the project area.

The city council’ sresponse did not digpute that these tax increment expenditureswerefor activitiesoutside
the project area. Instead, the council’ sresponse stated that these expenditureswerefor activities adjacent
to, and for the benefit of, property within the project area, and therefore the expenditures for activities
outside the project area were the equivaent of expenditures for activities indde the project area. The
council’ s response a so sated that, for many years, bond counsd and many practitionersin the TIF area
have interpreted the TIF Act to permit spending tax increment on public improvements adjacent to the
project area.

On August 1, 2001, the OSA sent the city council afina notice of noncompliance. The OSA reiterated
itsfinding that the city improperly spent $107,123 of TIF Didtrict 1'stax increment on costs of activities
outsdethe project areafor TIF Didtrict 1, because the TIF Act provides that tax increment may be spent
only on a project.
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The OSA referred this matter to the Washington County Attorney by letter dated August 13, 2001.
Copies of the OSA’ s natices of noncompliance and the city council’ s response regarding this matter are
included in Appendix B.

Lake County HRA

On May 4, 2001, the OSA sent the Lake County Board of Commissioners a notice of noncompliance.
In the notice, the OSA found that the Lake County HRA improperly spent $585,261 of TIF Digtrict 1's
tax increment and $52,729 of TIF Didrict 2's tax increment on costs of activities outside of the vaid
project areas for these TIF didtricts.

The county board's response agreed that the HRA spent $52,729 of TIF Digtrict 2's tax increment on
costs of activitiesoutsde of thevadid project areafor thisdigtrict, and the HRA paid $52,729 to the county
auditor. The Office of the Lake County Auditor confirmed that it received this payment from the HRA.
Therefore, the OSA did not refer this finding to the county attorney.

The board’ s response stated that $162,976 of TIF Didtrict 1's tax increment was spent on debt service
rather than the costs of activities outside of the TIF digtrict’s project area. The board’s response aso
stated that due to commingling of cash from different sources, it was difficult to determinewhich costswere
paid with TIF Digtrict 1'stax increment.3® The board' s response stated that a Significant amount of TIF
Didrict 1’ stax increment might remain unspent, and the HRA would use this unspent tax increment to cover
ashortfall of revenue needed to pay debt service on bonds.

On November 6, 2001, the OSA sent the county board afina notice of noncompliance. The OSA stated
that there was sufficient documentation to demonstrate that $105,000 of TIF Digtrict 1’ stax increment was
spent on debt servicerather than the costs of activitiesoutside of the TIF digtrict’ sproject area. Therefore,
the OSA reduced the amount of the finding from $585,261 to $480,261. The OSA reiterated itsfinding
that this amount of TIF Digtrict 1's tax increment was spent on costs of activities outside of the TIF
digrict’s project area. In addition, the OSA dated that even if the HRA had accounting records to
demonstrate that some of this $480,261 of TIF Digtrict 1'stax increment remained unspent, the unspent
cash would be excess tax increment. Spending this alegedly unspent tax increment on the bonds with a
shortfdl of revenue to pay them, asthe HRA indicated it intended to do, would violate the restrictions on
the use of excesstax increment.

% The board' s response suggested that the OSA was in part responsible for this problem, since the
county maintained the HRA’ s accounting records, and the OSA annually audited the county. The
OSA notes that aloca government’s annuad financia audit, whether conducted by the OSA’s
Audit Prectice Division or privately employed auditors, will not determine compliancewiththe TIF
Act. Auditing for compliance with the TIF Act fals outsde the scope of the annua audit
requirements.
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The OSA referred this matter to the Lake County Attorney by letter dated November 14, 2001. Copies
of the OSA’s notices of noncompliance, the county board’'s response, and certain correspondence
regarding this matter are included in Appendix C.

F. COSTSNOT AUTHORIZED IN TIF PLAN

City of Waubun

On August 10, 2000, the OSA sent the Waubun City Council a notice of noncompliance. In the notice,
the OSA found that the city improperly spent $110,500 of Downtown Redevelopment Didtrict 1's TIF
bond proceeds on land acquisition and $15,000 on site improvement/preparation costs, becausethe TIF-
plan budget did not authorize a gpecific amount for these kinds of expenditures. The OSA aso noted that
the TIF plan did not designate any property that the city intended to acquire.

The city council’s response stated (1) the TIF Act did not require the city to include specific budget
amounts for categories such asland/building acquisition and ingtdlation of public utilities, (2) the city made
a good faith effort to comply with the law, and (3) the TIF plan designated the property to be acquired.
The council’ s response aso made reference to an amended 1998 TIF Authority Report for Downtown
Redevelopment Didtrict 1, which the OSA received from the city on September 11, 2000. The amended
report indicated that the city spent only $10,000 on land acquisition rather than the amount the city
previoudy had reported. The OSA sent the council a letter requesting documentation to substantiate the
expenditures of tax increment and TIF bond proceeds reported in the amended 1998 TIF Authority
Report. In response, the council sent the OSA copies of aledger and bank statements for the city’ s TIF
district account.

On April 2, 2001, the OSA sent the city council afina notice of noncompliance. The OSA reiterated its
finding that the city improperly spent $110,500 of Downtown Redevelopment District 1's TIF bond
proceeds on land acquisition, because the TIF plan stated that the city did not intend to acquire any
property. The OSA noted that the documentation provided by the city did not demonstrate that the city
spent less than $110,500 of TIF bond proceeds on land acquisition. The OSA withdrew the finding
regarding expenditures for unbudgeted site improvement/preparation costs after further research and
reviewing the city’ s response.

The OSA referred this matter to the Mahnomen County Attorney by letter dated April 3, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix J.
City of Mahtomedi

OnJanuary 26, 2001, the OSA sent the Mahtomedi City Council anotice of noncompliance. Inthenotice,
the OSA found that the city improperly spent $87,703 of TIF District 1's tax increment to acquire land,
because the TIF-plan budget did not include an amount for land acquistion and the TIF plan did not
designate the property acquired as property that the city intended to acquire. The OSA aso found that
the city improperly spent tax increment on other unbudgeted categories of costs.
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The city council responded that the TIF Act does not require a TIF plan to include a budget containing
specific line items, such asland acquigition. The council’ s response did not dispute that the city used tax
increment to acquire property that the TIF plan did not designate as property the city intended to acquire.
Instead, the city stated that the T1F plan included an amount for “ Southwest Park Improvements,” and the
cost of acquiring the property was included in this category of estimated project costs.

On August 1, 2001, the OSA sent thecity afinad notice of noncompliance. The OSA reiterated itsfinding
that the city improperly spent $87,703 of TIF Didtrict 1'stax increment to acquire property that the TIF
plandid not designate as property the city intended to acquire. The OSA withdrew the findings regarding
expenditures for other unbudgeted categories of cods after further research and reviewing the city’s
response.

The OSA referred this matter to the Washington County Attorney by letter dated August 13, 2001.
Copies of the OSA’ s notices of noncompliance and the city council’ s regponse regarding this metter are
included in Appendix B.

MoundsView EDA

OnJduly 18, 2001, the OSA sent the Mounds View City Council anctice of noncompliance. Inthenotice,
the OSA found that the EDA spent $1,165,046 of TIF District 1's tax increment and $125,771 of TIF
Didrict 2's tax increment to acquire property that the TIF plans for these digtricts did not designate as
property the EDA intended to acquire.

The city council responded thet text in the original and modified TIF plans described the kind of property
that the EDA intended to acquire to meet the goa's stated in the project plan and the acquired parcesfit
this description.  Therefore, according to the council’s response, the acquisition of the parcels was
authorized in the TIF plan.

On November 27, 2001, the OSA sent the city council afinal notice of noncompliance. The OSA
reiterated its findings that the EDA improperly spent $1,165,046 of TIF Didrict 1's tax increment and
$125,771 of TIF Didrict 2's tax increment to acquire property that the TIF plans did not designate as
property the EDA intended to acquire. The origind TIF plan and modified TIF plans designated the
specific property within the project that the EDA intended to acquire by listing the parcd identification
numbers or street addresses of the property. In contrast, the origind and modified TIF plans did not
designatethe parcdsat issueinthisfinding by parcd identification number, Street address, boundaries, legd
description, or any other means that would alow areader of the TIF plan to know that the EDA intended
to acquirethat specific property. The statementsin the project plan of the EDA’ sgoals and objectivesand
the description of the kinds of property that the EDA intended to acquire to attain those goas and
objectives did not designate the property within the project, if any, that the EDA intended to acquire; it
merely informed a reader of the plan that the EDA intended to acquire property. If the EDA decided to
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acquire property not previoudy designated in the TIF plan, it was required to obtain municipa approva
of a TIF-plan modification designating the additiona property.®” The EDA did not do so.

The OSA referred this finding to the Ramsey County Attorney by letter dated November 27, 2001.
Copies of the OSA'’ s notices of noncompliance and the city council’ s response regarding this matter are
included in Appendix D.

City of St. Charles

On August 1, 2001, the OSA sent the St. Charles City Council anotice of noncompliance. Inthe notice,
the OSA found that the city improperly spent $43,548 of TIF Didtrict 2’ stax increment to acquire property
that the TIF plan did not designate as property the city intended to acquire.

The city council responded that the TIF plan provided that the city would acquire land to accomplish
certain objectives and the city needed the property it acquired to accomplish these objectives. Therefore,
according to the council’ s response, the acquisition of the property was authorized in the TIF plan.

On November 26, 2001, the OSA sent the city council a fina notice of noncompliance. The OSA
reiterated its finding that the city improperly spent $43,548 of TIF Didtrict 2's tax increment to acquire
property that the TIF plan did not designate as property the city intended to acquire. The origind and
modified TIF plan for TIF Digtrict 2 did designate specific property within the project that the city intended
to acquire by ligting the parcel identification numbers. In contragt, the origind and modified TIF plan did
not designate parcel sat issuein thisfinding by parcel identification number, street address, boundaries, legd
description, or any other means that would alow areader of the TIF plan to know that the city intended
to acquire those specific properties.

The OSA referred thismatter to the Winona County Attorney by letter dated November 27, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix E.
City of New York Mills

On October 13, 2000, the OSA sent the New Y ork Mills City Council anotice of noncompliance. Inthe
notice, the OSA found that the city improperly spent tax increment on unbudgeted administrative expenses
and transfers out. The budgetsin the TIF plans included amounts for certain categories of codts, but not
for adminigtrative expensesor transfersout. Thecity council’ sresponse stated that the T1F plans contained
budget amounts for administrative expenses and that the transfers out reported by the city never occurred.

The OSA withdrew thesefindings after further research and reviewing the city’ sresponse. Consequently,
the OSA did not refer this matter to the county attorney. Copies of the OSA’s notice of noncompliance,

37 See Minn. Stat. § 469.175, subd. 4(a) (2000).
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the city council’s response, and the OSA’'s letter withdrawing the findings in this matter are included in
Appendix K.

City of Brooten

On December 26, 2000, the OSA sent the Brooten City Council anotice of noncompliance. Inthenotice,
the OSA found that the city improperly spent $19,947 of tax increment from TIF Didtricts 1, 2, and 6-1
on coststhe TIF plans stated would be paid with grant proceeds rather than tax increment. The OSA aso
found that the city or its housng and redevelopment authority improperly spent tax increment on
unbudgeted interest and Site improvement costs.

The city council did not dispute that the TIF plans did not authorize the city to use tax increment to pay
these costs. Ingtead, the council’s response provided documentation that, according to the council,
demonstrated that certain of these costs were paid with grant proceeds rather than tax increment. The
council’s response a so0 dated that the TIF Act did not require the city to include in the TIF plan specific
budget amounts for categories such asinterest and Ste improvements costs.

On April 23, 2001, the OSA sent the city council afinal notice of noncompliance. The OSA reduced the
amount of the finding regarding paying grant-igible costs with tax increment from $19,947 to $15,232
based on a reexamination of the city’ s records of receipts and disbursements for the fund into which tax
increment and grant proceeds were deposited. The OSA reterated its finding for this lesser amount,
because the documents enclosed with the council’ s response demonstrated only that the city applied for
agrant to pay these costs, and the grant proceeds were received after the costs had been paid with tax
increment.  The OSA withdrew the findings regarding expenditures for unbudgeted interest and ste
improvement costs after further research and reviewing the city’ s response.

The OSA referred this matter to the Stearns County Attorney by letter dated April 24, 2001. Copies of
the OSA’ s natices of noncompliance and the city council’ s response regarding this matter areincludedin

Appendix L.
G. EXCESSTAX INCREMENT
City of Mahtomedi

OnJanuary 26, 2001, the OSA sent the Mahtomedi City Council anotice of noncompliance. Inthenotice,
the OSA found that the city received $521,119 of excesstax increment from TIF Digtrict 1. Whenthecity
received TIF Didtrict 1's tax increment from the firgt-haf property taxes for taxes payable in 1989, a
portion of thistax increment exceeded the amount necessary to pay dl remaining costs authorized by the
TIF plan. The city continued to receive tax increment from TIF Didtrict 1. Thecity modified the TIF plan
for TIF Didrict 1 anumber of timesto increase the costs authorized by the plan, but it was not until aJune
12, 1995, modification that the city increased the costs authorized in the TIF plan sufficiently to cause
subsequently received tax increment not to be excesstax increment. In the meantime, the city had received
$521,119 of excesstax increment, which the city was permitted to use only (1) to prepay any outstanding
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bonds, (2) to discharge any pledge of tax increment to such bonds, (3) to pay into an escrow account
dedicated to the payment of such bonds, or else the city was required to return the excess tax increment
to the county auditor to be redigtributed. The city did none of these things with this excess tax increment.

The city council’ s response stated that as long asdl of the project costsauthorized inthe TIF plan had not
yet been paid, the city had aright to amend the TIF plan to increase the authorized project costs and to
spend previoudy received tax increment on those project costs. The council’s response dso stated that
the city, not the language of the applicable statute, should determine whether excesstax increment existed.
Finally, the council’ s response questioned the OSA’ s inclusion of non-tax increment revenue received by
TIF Didrict 1 initsandyss.

On August 1, 2001, the OSA sent the city council afina notice of noncompliance. The OSA reiterated
itsfinding that the city received $521,119 of excesstax increment from TIF Digtrict 1. While the city had
the right to amend the TIF plan to increase the project costs, any such amendment was not retroactive in
effect. The satute regarding excess tax increment provides that the determination of whether excess tax
increment exigts is made in every year of the existence of a TIF didrict, not when dl of the authorized
project cogts have been paid. The OSA included non-tax increment revenue received by TIF Digtrict 1
in its analysis because the statute does not require non-tax increment revenue to be excluded. If, as
occurred here, the TIF district had sufficient cash from tax increment and non-tax increment sources
dedicated to the project to pay al remaining costs authorized by the TIF plan, then any tax increment
received after that point in time exceeded the amount necessary to pay costs authorized by the tax
increment financing plan.

The OSA referred this matter to the Washington County Attorney by letter dated August 13, 2001.
Copies of the OSA’s notices of noncompliance and the city council’ s response regarding this metter are
included in Appendix B.

City of St. Charles

On August 1, 2001, the OSA sent the St. Charles City Council anctice of noncompliance. In the notice,
the OSA found that the city received $8,405 of excess tax increment from TIF Digtrict 1. By December
31, 1987, TIF Didtrict 1 had sufficient cash to pay al cogts authorized inthe digtrict’ s TIF plan. On April
30, 1990, the city modified the TIF plan to substantidly increase the totd authorized costs. In the
meantime, the city had received $8,405 of excess tax increment, which the city was permitted to use only
(2) to prepay any outstanding bonds, (2) to discharge any pledge of tax increment to such bonds, (3) to
pay into an escrow account dedicated to the payment of such bonds, or elsethe city wasrequired to return
the excess tax increment to the county auditor to be redistributed. The city did not use this excess tax
increment to prepay these bonds or to pay into an escrow account dedicated to pay these bonds, and the
bonds have been paid in full in accordance with their payment schedule. Therefore, the only permitted use
of this excess tax increment would be to return it to the county auditor.

The city council’s response did not dispute that throughout the period from December 31, 1987, through
April 29, 1990, TIF Digtrict 1 had sufficient public fundsto pay dl remaining costs authorized by the TIF
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plan. Instead, the council’ s response stated that the city could have amended the TIF plan to increasethe
costs that the TIF plan authorized to be paid, and therefore until the city determined that there were no
more public redevelopment activities to undertake, there is no excess tax increment.  According to the
council’s response, the TIF Act gives a TIF authority the power to determine when there is excess tax
increment.

On November 26, 2001, the OSA sent the city council a final notice of noncompliance. The OSA
reiterated its finding that the city recelved $8,405 of excess tax increment from TIF Didtrict 1. While the
city had the right to amend the TIF plan to increase the project costs, any such amendment was not
retroactive in effect. The atute regarding excesstax increment providesthat the determination of whether
excess tax increment exists is made in every year of the existence of a TIF didrict, not when al of the
authorized project costs have been paid.

The OSA referred thismatter to the Winona County Attorney by letter dated November 27, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix E.
H. FAILURE TO SEGREGATE TAX INCREMENT
City of St. Charles

On Augugt 1, 2001, the OSA sent the St. Charles City Council anotice of noncompliance. Inthe notice,
the OSA found that the city failed to segregate tax increment received from two TIF digtricts in specid
accounts on the city’ s official books and records, asrequired by the TIF Act. From 1984 through 1989,
the city recorded that tax increment from TIF Didtricts 1 and 2 and cash from other sourceswere deposited
in Funds 303 and 402. The city’sledger coding system did not identify which expenditures from Funds
303 and 402 were made with TIF Didrict 1's tax increment, TIF Didrict 2's tax increment, or non-tax
increment. Consequently, the OSA was not ableto verify that the expendituresof TIF Didtrict 1'sand TIF
Digrict 2'stax increment from Funds 303 and 402 were made in compliance with the TIF Act.

The city council responded that according to the court in the Nielsen v. City of Roseville case, the City
of &. Charlesdid not violate the TIF Act by failing to segregate TIF Didtrict 1's tax increment from TIF
Didrict 2'stax increment. In the Nielsen case, afederd trid court addressed the issue of the burden of
proof in alawsuit brought by a citizen againg acity.

On November 26, 2001, the OSA sent the city council a final notice of noncompliance. The OSA
reiterated itsfinding that the city failed to segregate TIF Didtrict 1’ stax increment from TIF Didrict 2' stax
increment. Generaly accepted accounting principles require the city’ s accounting system to be structured
to produce documentation that demonstrates which costs were paid and which were not paid with each
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digtrict’s tax increment in order to be able to demongtrate compliancewiththe TIF Act.®® The OSA was
not able to verify that the expenditures of TIF Didtrict 1'sand TIF Didrict 2's tax increment from Funds
303 and 402 were made in compliance with the TIF Act due to the commingling of tax increment in those
funds. The OSA concluded that determining whether Minnesota courts will agree with the federd trid
court’s interpretation of Minnesota's TIF Act in the Nielsen case, and if so, how they would apply that
interpretation to the facts of this case, are issues that are best addressed by the county attorney and the
courts.

The OSA referred thismatter to the Winona County Attorney by letter dated November 27, 2001. Copies
of the OSA’ s notices of noncompliance and the city council’ s response regarding this matter are included

in Appendix E.
[Il. STATUTORY ISSUES

Throughmunicipdities responsesto noticesof noncompliance and questionsreceived from city and county
offidds and employees, the OSA has identified certain issues regarding the TIF Act. This report to the
legidative committees with jurisdiction over TIF identifies some of theseissuesin order to facilitate public
policy discussion and alow for legidative action.®

A. NEED FOR CONTINUED TIF OVERSIGHT BY OSA

The 2001 Senate omnibustax bill included provisionsthat would have diminated the OSA’ sresponsibilities
for auditing loca governmentsfor compliancewith the TIF Act and receiving their annud TIF reports. The
hill transferred respongbility for recelving the annua TIF reports back to the Department of Revenue,
which had that responsibility prior to it being transferred to the OSA. Thebill completely diminated Sate
auditing of local governments for compliance with the TIF Act.

FromJanuary 1, 1996, to date, thereview of reports by the TIF Division staff and subsequent contact with
reporting local government units, plusthelegad compliance audits and investigations performed by the TIF
Divison gaff, have resulted in over $3.3 million being paid or returned to county auditors voluntarily or as
the result of settlement agreements with county attorneys. This amount was redistributed to the cities,
towns, counties, and school districts in which the rdlevant TIF districts were located.*® In addition, the

38 See Governmental Accounting Standards Board's Codification of Accounting and Financia
Reporting Standards as of June 30, 2000, 88 1100.101 and 1200.106.

% The OSA’s Tax Increment Financing Reports to the Legidaure in prior years contain
discussons of additiona ambiguities and conflicting statutory interpretations.

40 See Minn. Stat. 88 469.176, subd. 2, and 469.1771, subd. 2 and 3 (2000). Some of the school
digtricts which received these redistributions had their state aid decreased by the amount received
from the redistributions, which resulted in a savings to the sate's Generd Fund.
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OSA’s TIF enforcement activities may have prompted internd examinations that resulted in additiond
voluntary payments to county auditors of which the OSA is unaware.

The OSA’s TIF legd compliance audits and investigations do not duplicate activities performed by
independent auditors during annua audits of Minnesota cities and counties** The Minnesota Legal
Compliance Audit Guide for Loca Governments does not require independent auditors to check for
compliance with the TIF Act; this function is performed solely by the OSA’s TIF auditors.

If the OSA’s TIF Divison iseiminated, we will return to pre-1996 satus, whereloca governments uses
of TIF are not subject to regular state oversight. Such a policy decision rests within the discretion of the
Legidaure. It is, however, the OSA’s postion that its oversght of TIF serves the best interests of our
taxpayers and, ultimately, assists loca governmentsin using TIF in amanner consistent with Sate laws.

B. REMEDY FOR FAILING TO FOLLOW PROCEDURES FOR CREATING TIF
DISTRICTS

Asdiscussed inthe OSA’s 2001 TIF Report to the Legidature, the OSA sent anotice of noncompliance
to the Cook County Board of Commissioners regarding the Cook County/Grand Marais Joint Economic
Development Authority’ s(Joint EDA) TIF digtricts. The OSA found that the county board did not set forth
inwriting the reasons and supporting facts for its findings that two of the Joint EDA’s TIF digtricts met the
“but for” test, as required by the TIF Act.*?

The OSA referred the findings of noncompliance to the Cook County Attorney, who declined to
commence an action againg the Joint EDA. The OSA then referred the finding of noncompliance to the
atorney generd, asthe OSA is required to do under Minnesota Statutes 8§ 469.175, subd. 1(d).

Inan April 26, 2001, letter, the Attorney Generad’ s Office informed the OSA that it agreed that the county
board had not complied with the TIF Act by falling to set forth in writing the reasons and supporting facts
for itsfinding, but that the TIF Act does not provide aremedy for thisviolation of the TIF Act. The OSA
had suggested that aremedy was provided by aprovision of the TIF Act which requiresthe TIF authority
to make a payment to the county auditor equd to the amount of tax increment the TIF authority received
from any parcel or parcelsthat areincluded or retained in a TIF didrict but do not qudify for inclusonin
aTIF digtrict® The OSA had concluded that if the TIF authority and municipdity did not follow the
procedure for creating a TIF digtrict, none of the parcelsincluded in the TIF digtrict qudified for inclusion.

4l Regardless of whether the independent auditor performing an annud audit is a private CPA firm
or the OSA’s Audit Practice Divison, the scope of the annua audit does not include checking for
compliance with the TIF Act.

42 See Minn. Stat. § 469.175, subd. 3 (1990).
4 See Minn. Stat. § 469.1771, subd. 2 (2000).
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In contragt, the Attorney Generd’ s Office concluded that the failure to follow the statutory procedurefor
cregting a TIF didrict, including the requirement to create arecord to substantiate that the TIF district met
the substantive requirements for creation, does not make the parcels unqudified for incluson in the TIF
digrict. A copy of the letter from the Attorney Generad’s Office regarding this matter is included in
Appendix M.

Subsequently, in a case involving the Best Buy corporate headquarters project inthe City of Richfield, the
Minnesota Court of Appeals held that if a TIF authority or municipality does not create a record to
subgtantiate that a TIF district met the substantive requirementsfor creation, the creation of the TIF didtrict
isnot vaid.** In addition, the court of appeals held that if a TIF authority retains parcelsin a TIF district
that was not vaidly created, Minnesota Statutes § 469.1771, subd. 2 gppliesto dl of the tax increment
received from parcelsin the digtrict.*® A copy of the court’s decision isincluded in Appendix N.

The OSA brings these facts to the Legidature's attention to dlow it to consder clarifying whether
Minnesota Statutes § 469.1771, subd. 2 gpplies to a Situation where the TIF authority and municipality
have not created arecord to substantiate that a TIF district met the substantive requirements for creation,
and if this statute does not gpply, whether the TIF Act should be amended to provide aremedy if a TIF
authority or municipality does not create such arecord. The OSA also requests that the Legidature
consder whether the TIF Act aready contains or should contain a remedy for failure to follow other
procedura requirements for the creation of a TIF didtrict, such as the requirement to publish a notice
containing maps of the TIF digtrict and project area before the public hearing on gpprova of a TIF plan.

C. REMEDY FOR TAX INCREMENT RECEIVED AFTER STATUTORY MAXIMUM
DURATION LIMIT

Until it was amended in 2000, the duration limit for economic development districts was complex and
frequently required an economic devel opment district to be decertified in between thefirst-haf and second-

4 Walser Auto Sales, Inc. v. City of Richfield, 635 N.W.2d 391 (Minn. Ct. App. 2001), review
granted (Minn. Jan. 24, 2002).

45

Under the TIF Act, thefindings made by amunicipaity when approving aTIF plan are conclusive.
Minn. Stat. 8 469.175, subd. 3 (2000). The court of appeals did not address whether the
conclusiveness of the municipdity’ s findings preclude a plaintiff from obtaining equitable relief or
money damages based on a TIF authority’s ongoing receipt of tax increment from retention of
parcelsin an improperly created TIF digtrict under Minnesota Statutes § 469.1771, subd. 2. In
contrast, the court held that the conclusiveness of the municipaity’s findings does not preclude a
plantiff from obtaining equitable relief or money damages for a TIF authority’s improper
expendituresof tax increment under MinnesotaStatutes 8§ 469.1771, subd. 3. Walser Auto Sales,
Inc. v. City of Richfield, 635 N.W.2d 391, 399, n. 4 (Minn. Ct. App. 2001), review granted
(Minn. Jan. 24, 2002).
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half settlements of a taxes-payable year.*® The OSA discovered many instances where TIF authorities
received tax increment from economic devel opment districtsafter thedistricts' statutory maximum duration
limits. In most instances, when the OSA or the county auditor contacted the TIF authority and informed
it of the error, the TIF authority voluntarily returned the tax increment received after the statutory maximum
duration limit.#’

Whenthe OSA has sent findings of noncompliance on thisissue to the municipditiesthat approved the TIF
plans for the economic devel opment digtricts, certain municipaities have responded by stating thet the TIF
Act entitles their TIF authorities to retain the tax increment received after the statutory maximum duration
limit.

The disagreement between these municipdities and the OSA involves the meaning of the last sentence of
the following provison of the TIF Act:

If an authority includes or retains aparcd of property in atax increment financing didrict
that does not qudify for incluson or retention within the didtrict, the authority must pay to
the county auditor an amount of money equa to the increment collected from the property
for the year or years. The property must be diminated from the origina and captured tax
capacity of the digtrict effective for the current property tax assessment year. This

6 For economic devel opment districtswith certification request dates after July 31, 1979, and before
June 1, 1993, the statutory maximum duration limit was eight years from receipt of the firg tax
increment or ten yearsfrom approvd of the TIF plan, whichever wasearlier. See, e.g., Minn. Stat.
§ 273.75, subd. 1 (1980). For economic development districts with certification request dates
after May 31, 1993, and before July 1, 2000, the gatutory maximum duration limit is nine years
from receipt of the fird tax increment or ten years from gpprova of the TIF plan, whichever is
ealier. See, e.g., Minn. Stat. § 469.176, subd. 1b(a)(4) (1998). The duration limit measured
from first receipt of tax increment is extended through the end of the taxes-payable year, but the
duration limit measured from approva of the TIF planisnot. For economic development districts
with certification request dates after June 30, 2000, the Satutory maximum duration limitissmply
eight years from receipt of the firg tax increment from the district. Laws 2000, ch. 490, art. 11,
sec. 25.

4" The following TIF authorities voluntarily returned tax increment received from an economic
development didtrict after its statutory maximum duration limit after being informed of the error by
the OSA or the county auditor: the Battle Lake Housing and Redevelopment Authority and the
cities of Alexandria, Apple Vdley, Aurora, Cokato, Detroit Lakes, Foley, Hayfield, Hector,
Luverne, Mankato, Moorhead, Northfield, Red Lake Fdls, Rice, Staples, and Waite Park.
Because these TIF authorities voluntarily returned the tax increment, the OSA did not make a
finding of noncompliance. In addition, the cities of Faribault, Henning, and Albertville repaid tax
increment received after the statutory maximum duration limit after the OSA made a finding of
noncompliance.



subdivision does not apply to a failure to decertify a district at the end of the
duration limit specified in the tax increment financing plan.

Minn. Stat. 8 469.1771, subd. 2 (2000) (emphasis added).

According to the municipdities, the* duration limit specified in the tax increment financing plan” can be, and
often is, the same asthe statutory maximum duration limit, and therefore this provison of the TIF Act does
not apply to tax increment recaived after the statutory maximum duration limit.  These municipdities
conclude that because this provison of the TIF Act does not gpply to tax increment received after the
statutory maximum duration limit, their TIF authorities are entitled to retain tax increment recelved after the
datutory maximum duration limit.

Minnesota Statutes § 469.1771, subd. 2 used to say that it did not gpply to tax increment recelved after
the statutory maximum duration limit, but the L egidature amended the provison to say otherwise:

If an authority includes or retains a parcel of property in atax increment financing digtrict
that does not qualify for inclusion or retention within the digtrict, the authority must pay to
the county auditor an amount of money equd to the increment collected from the property
for the year or years. The property must be eiminated from the origina and captured tax
capacity of the digtrict effective for the current property tax assessment year. This
subdivision does not apply to afailure to decertify a district regutrecHby at the end of the
durationtirritstindersection469-176,-sube— limit specified in the tax increment financing

plan

Laws 1991, ch. 291, art. 10, sec. 14. The duration limit specified in the TIF plan and the statutory
maximum duration limit (i.e., the limit under section 469.176, subd. 1) are not dways the same. TIF
authorities sometimes provide in a TIF planthat the duration limit for aTIF didtrict will be shorter than the
statutory maximum duration limit, and the municipality that approves a TIF plan can require a shorter
duration limit than the otherwise applicable statutory maximum duration limit.*

During the 2000 sesson, legidation was introduced that would have protected the Chanhassen Economic
Development Authority (EDA) from having to pay back tax increment the EDA received from one of its

% Minn. Stat. § 469.176, subd. 1(a) (2000).
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economic development didtricts after the didtrict’s statutory maximum duration limit.*°  Instead, the
Legidature enacted the following atute to assst the Chanhassen EDA and other smilarly stuated TIF
authorities in repaying the tax increment they recelved after the statutory maximum duration limits of their
TIF digtricts:

(&) Thissubdivision gppliesto payments made by the county auditor astax incrementsthat:

(2) were received by the authority before July 1, 2000, for atax increment financing
digrict after the maximum duration limit for the digtrict; and

(2) werenot permitted to be made under section 469.176, subdivision 1f, or any other
provison of law astax increments after the duration limit of the didtrict.

(b) Theauthority or themunicipality may enter an agreement with the county to repay these
amounts in ingtalments, without interest, over a period not to exceed three years.

(o) If a repayment agreement is entered or the authority or municipdity otherwise
voluntarily repays the amounts, then distributions of these repayments under subdivison 5
must be made to each of the taxing jurisdictions, including the municipdity.

Minn. Stat. §469.1771, subd. 4a(2000). If TIF authorities such asthe Chanhassen EDA arenot required
to repay tax increment they have recelved after the statutory maximum duration limit for one of their TIF
ditricts, then there was no purpose served by enacting Minnesota Statutes 8 469.1771, subd. 4a.

The OSA brings these facts to the Legidature' s attentionto dlow it the opportunity to review the relevant
statutes and determinewhether it wishes (1) to expresdy adopt the municipaities view that aTIF authority
is entitled to retain tax increment it recaives froma TIF didrict after the statutory maximum duration of a
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49 As discussed in the OSA’s 2001 TIF Report to the Legidature, the OSA found that the

Chanhassen EDA received $711,168 of tax increment from TIF Didtrict 2-1, an economic
development didtrict, after 10 years from approva of the TIF plan, which was the statutory
maximum duration limit for the TIF digtrict. If the Statutory maximum duretion limit for TIF Didrict
2-1 had been eight years from the receipt of the firgt tax increment from the TIF didtrict, the
Chanhassen EDA would have received this $711,168 of tax increment before the statutory
maximum duration limit. Bills were introduced that would have retroactively amended the
duration limit for economic development didtricts to be eight years from receipt of the first tax
increment, instead of the earlier of eight years from receipt of the first tax increment or ten years
fromapproval of the TIF plan. See H.F. 3835 (Feb. 23, 2000); S.F. 3492 (Feb. 24, 2000). The
Legidature amended the duration limit for economic development didtricts to be eight years from
receipt of the firgt tax increment, but it did so prospectively rather than retroactively, so the
amendment does not apply to the Chanhassen EDA’sTIF Disdtrict 2-1. See Laws 1990, ch. 490,
art. 11, sec. 25.



TIF digtrict, (2) to clarify that the TIF Act dready includesaremedy for recovering tax increment recelved
after the atutory maximum duration limit, or (3) to clarify that the remedy for recovering tax increment
recelved after the statutory maximum duration limit already exigsin statutes outsde the TIF Act.

D. NO REQUIREMENT TO INCLUDE LINE-ITEM BUDGET IN TIF PLANS

Asdiscussed in the OSA’s 2001 TIF Report to the Legidature, the OSA sent anotice of noncompliance
to the McGregor City Council regarding one of thecity’s TIF digricts. The TIF plan for the didrict listed
a variety of categories of codts as “dternative expenditures,” but did not provide any specific budget
amount for each of these categories of costs. Instead, the TIF plan included only an estimate of the total
cost of the project.

The samereport discussed anotice of noncompliancethe OSA sent to the Lewiston City Council regarding
two of the city’ s TIF didricts. The TIF plans for these digtricts discussed costs that would be paid with
taxincrement, such aswaterlines, sanitary sewers, sormdrainage, property acquisition, clearanceactivities,
landscape and lighting, related site improvements, and development of a neighborhood park, but did not
provide any specific budget amount for each of these categories of costs. Instead, each TIF planincluded
only an estimate of the total cost of the project.

The OSA found that these cities violated the TIF Act by not including in the TIF plan a budget that
contained &t least certain categories of cogts, based on the following satute:

For the reporting period and for the duration of the district, the amount budgeted under

the tax increment financing plan, and the actual amount expended for, at least, the

following categories:

(i) acquigtion of land and buildings through condemnation or purchase;

(if) Ste improvements or preparation costs,

(i) ingalation of public utilities or other public improvements,

(iv) adminigtrative cogts, including the dlocated cost of the authority[.]
Minn. Stat. 8 469.175, subd. 6(c)(4) (1988) (emphasis added). The OSA concluded that the line-item
budget was required to be included in the TIF plan because the city could not comply with the requirement
to report the line-item budget in the TIF plan unless the TIF plan included the budget.
The OSA referred thefindings of noncomplianceto county attorneys, who declined to commence an action

agand the cities. The OSA then referred the findings of noncompliance to the attorney generd, as the
OSA isrequired to do under Minnesota Statutes § 469.175, subd. 1(d).
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In letters dated August 29, 2001, and December 10, 2001, the Attorney General’ s Office informed the
OSA it had concluded that the TIF Act does not require a TIF plan to include a line-item budget, even
though the TIF Act requires the line-item budget in the TIF plan to be reported to the OSA. The letter
stated that the TIF Act requires only that the TIF planinclude an estimate of thetota cost of the project,®
and the TIF plan for this digtrict included that estimate. Copies of the |etters from the Attorney Generd’ s
Office regarding these matters are included in Appendix O.

The TIF Act requirestax increment to be spent in accordance with the TIF plan.®® If the TIF Act doesnot
require an enforceable budget to be included in the TIF plan, then the requirement to use tax increment in
accordance with the TIF plan is difficult, if not impossible, to enforce. Furthermore, the inclusion of an
enforceable budget in the TIF plan would enhance the &bility of eected officidsto effectively overseeand
control their staff’ s decisons about uses of tax increment after the elected officias approve the TIF plan.
It is questionable whether a budget included in a TIF plan is legdly enforcedble if the TIF plan is not
required to include such a budget.

The OSA bringsthesefactsto the Legidature sattention to alow it to consider whether the TIF Act should
be amended to include specific, enforceable requirementsfor the contentsof aTIF plan. If the Legidature
determines that the TIF Act should not require a TIF plan to include amounts budgeted for the categories
of cogsidentified in the TIF Act, the OSA requests that the Legidature reped the requirement to report
the amount budgeted in the TIF plan for these categories.

IV. CONCLUSION
The TIF Divison may be contacted at the following addresses and telephoneffax numbers:

Office of the State Auditor
Tax Increment Financing Divison
505 Spruce Tree Centre
1600 Universty Ave. W.

St. Paul, MN 55104
Telephone: (651) 642-0767
Fax: (651) 642-0769
emal: tifdivison@osa.state mn.us

50 See Minn. Stat. § 469.175, subd. 1(5)(i) (Supp. 2001).
L Minn. Stat. § 469.176, subd. 4 (2000).
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The TIF Divison' s geff isavallable to answer questions you may haverdatingto TIF. Pleasefed freeto
contact any of our gaff at the telephone numbers listed below.

Bill Connors, TIF Divison Director (651) 642-0837
Marsha Pattison, Office and Adminigtrative Specidist (651) 642-0767
Mathew Geetz, Lega Andyst (651) 643-2132
Hassan Bagtani (651) 642-0775
Thomas Carlson (651) 642-0824
LisaMcGuire (651) 642-0815
Kurt Mudller (651) 642-0832
Suk Shah (651) 642-0719
James Silen (651) 642-0823
David Sdlworth (651) 642-0892
Linda Thomas (651) 642-0836
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EXHIBIT 1
Statisticson TIF Reporting for Year Ended December 31, 2000

The TIF Act requires TIF authorities to file annua reports with the OSA about their TIF districts.>? This
reporting requirement gppliesto adl TIF didricts regardiess of when they were created. TIF authorities
must submit the required information to the OSA onor before August 1 of each year. In additiontofiling
TIF reports, a TIF authority must publish certain statutorily required financia informetion about each of its
TIF digtricts in a newspaper of general circulation on or before August 15 of each year.5

[N 1998, the L egidature enacted Minnesota Statutes § 469.1771, subd. 2a, which establishesaprocedure
for tax increment to be withheld by the county auditor if the TIF authority or municipdity falstofilereports
containing the required TIF information, or a copy of the annual disclosure statement, by the statutory
deadline> The withheld tax increment will be released and distributed whenever substantidly complete
TIF reports eventualy are filed. These changes were effective starting with the TIF reports and annua
disclosure statement that were required to be filed in 1999.%

A totd of 442 TIF authorities had TIF digtricts for which they were required to file TIF reports with the
OSA for the year ended December 31, 2000, which were due by August 1, 2001. These TIF authorities
were required to file reports for 2,136 TIF digtricts.

The OSA returns TIF reports that are not substantialy complete and trests them as not filed. Of the 442
TIF authorities with TIF digtricts for which reporting was required, 269 had substantially complete TIF
reportsfor al their TIF didricts and copies of their annua disclosure statements filed with the OSA
by the August 1, 2001, deadline.>® In addition, 82 TIF authorities had at least some of therequired TIF
reports filed with the OSA by the August 1, 2001, deadline, but either (1) not al of the required reports

52 See Minn. Stat. § 469.175, subd. 6 (2000).
% See Minn. Stat. § 469.175, subd. 5 (2000).
> SeeLaws 1998, ch. 389, art. 11, sec. 8.

% Laws 1998, ch. 389, art. 11, sec. 29.

% The percentage of TIF authorities with substantially complete 2000 TIF reports for al their TIF
digrictsfiled by the August 1, 2001, deadline was 60.9 percent. In comparison, the percentage
of TIF authorities with subgtantialy complete 1999 TIF reports for dl their TIF districts filed by
the August 1, 2000, deadlinewas 69.7 percent, the percentage of TIF authoritieswith substantialy
complete 1998 TIF reportsfor dl their TIF districtsfiled by the August 2, 1999, deadlinewas 70.4
percent, and the percentage of TIF authoritieswith substantialy complete 1997 TIF reportsfor al
their TIF digtrictsfiled by the July 1, 1998, deadline, was 42.4 percent.
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were filed, (2) not dl of the required reports were substantidly complete, or (3) the copy of the annua
disclosure statement was not filed by the deadline.>’

In contragt, the following 91 TIF authorities had no reportsfor their TIF didrictsfiled with the OSA by the

August 1, 2001, deadline:

Bagley HRA

Barnum, City of
Baxter, City of
Benson, City of
Blooming Prairie, City of
Blue Earth, City of
Browns Vdley, City of
Byron, City of

Cannon Falls, City of
Carver, City of

Cass County HRA
Cass Lake, City of
Centerville, City of
Claremont, City of
Coleraine, City of
Cologne, City of

Coon Rapids, City of
Crookston, City of
Dexter, City of

Dodge Center, City of
Dundas, City of

East Grand Forks, City of
Eden Vdley, City of
Edgerton, City of
Elysan, City of

Fisher, City of
Freeport EDA

Garrison, City of

Grand Meadow, City of
Grant County HRA

Hayfidd, City of
Hector, City of

Henning, City of
Hinckley, City of

Howard Lake, City of
Hutchinson, City of

Isanti, City of
Jordan, City of
Kasson, City of
Kelogg, City of

La Crescent, City of

LaPrairige, City of

Lake Benton, City of
Lanesboro, City of

Le Roy, City of
Lewiston, City of

Lino Lakes, City of

Mabd, City of
Madison, City of

Mahnomen, City of
Manhattan Beach, City of
Maple Grove, City of
Maple Plain, City of
Montgomery EDA

Montrose, City of
Mountain Lake, City of
Nashwauk, City of
New Brighton, City of
North Branch, City of
OliviaEDA

Parkers Prairie, City of
PFillager, City of
Planview, City of
Racine, City of
Renville, City of
Rogers, City of

Sacred Heart, City of
S Francis, City of

St Joseph, City of

S Martin, City of
Sartdl, City of
Shorewood, City of
Seepy Eye, City of
Spicer, City of

Spring Lake Park, City of
Starbuck, City of
Tower, City of
Verndale, City of
Virginig, City of
Wabasha, City of
Wabasso, City of

5" The percentage of TIF authoritieswithout substantially complete 2000 TIF reportsfor al their TIF
digtricts, but which filed something by the August 1, 2001, deadline was 18.6 percent. In
comparison, the percentage of TIF authoritieswithout substantially complete 1999 TIF reportsfor
al ther TIF digricts, but which filed something by the August 1, 2000, deadline was 9.2 percent,
the percentage of TIF authorities without substantially complete 1998 TIF reportsfor dl their TIF
digtricts, but which filed something by the August 2, 1999, deadline was 15.0 percent. The
percentage of TIF authorities without substantialy complete 1997 TIF reports for dl their TIF
digtricts, but which filed something by the July 1, 1998, deadline was 34.7 percent.
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Waddorf, City of Widlls, City of Winthrop, City of

Waseca, City of Willmar, City of Woodbury, City of
Watertown, City of Windom, City of Ydlow Medicine Cty EDA
Waubun, City of

On Augugt 15, 2001, the OSA mailed noticesto 179 TIF authoritiesinforming them that the OSA had not
received substantially complete 2000 TIF reports for one or more of their TIF districts as of August 1,
2001, and that tax increment from those digtricts would be withheld pursuant to Minnesota Statutes 8
469.1771, subd. 2a.

As of November 20, 2001, the OSA had not yet received substantially complete 2000 TIF reports for
certain TIF digricts from the following 41 TIF authorities:

Baxter, City of Glencoe, City of Parkers Prairie, City of
Big Lake, City of Hills City of Renville, City of
Browns Vdley, City of Hutchinson, City of Sacred Heart, City of
Cass Lake, City of Kasson, City of St Francis, City of
Centerville, City of Kelogg, City of Sauk Centre, City of
Cold Spring, City of Lake Benton, City of Shorewood, City of
Coleraine, City of Lake County HRA Seepy Eye, City of
Cologne, City of LeSueur EDA Starbuck, City of
Coon Rapids, City of Lewiston, City of Virginia, City of
Dodge Center, City of Madison, City of Wahkon, City of
Dundas, City of Manhattan Beach, City of Waddorf, City of
Edgerton, City of Maple Lake, City of Waseca, City of
Elysan, City of Montgomery EDA Ydlow Medicine Cty EDA
Fisher, City of Osakdale, City of

Consequently, on November 21, 2001, the OSA mailed notices to county auditors to withhold tax
increment that otherwise would have been distributed to these 41 TIF authorities from the identified TIF
digricts.

As of February 28, 2002, the following 20 TIF authorities had not filed substantialy complete 2000 TIF
reports for certain TIF digtricts:

Baxter, City of Fisher, City of Oakdale, City of

Browns Vdley, City of Lake Benton, City of Shorewood, City of
Coleraine, City of Lake County HRA Starbuck, City of

Cologne, City of LeSueur EDA Virginia, City of

Dundas, City of Lewiston, City of Waddorf, City of

Edgerton, City of Madison, City of Ydlow Medicine Cty EDA
Elysan, City of Maple Lake, City of
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